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English and American Administration 
of Justice 


BY HARVEY F. REMINGTON, 
of the Rochester (N. Y.) Bar 


O much has been said 
about the superiority 
of English criminal 
procedure of late, so 
many articles have 
been written lauding 
the celerity of proce- 
dure in English courts, 
so many lengthy edi- 
torials have been penned along this line, 
anent the Crippen trial, one might easily 
come to the conclusion, upon this discus- 
sion alone, that criminal trials in the 
United States were conducted solely in 
the interests of wealthy offenders; that 
it was largely the aim of criminal practi- 
tioners and prosecuting attorneys to se- 
cure delay for offenders of all classes, 
and that these delays were measured 
by the culprit’s bank account or circle 
of friends. 

It seems to me that in making a com- 
parison between English and American 
procedure, sight has been lost of the fact 
that conditions in England are wholly 
different from those in this country. 
Great Britain and Ireland contain less 
square miles than the state of New Mex- 
ico, and less than one half of the area 
of Texas. The distance from the most 
remote hamlet in Great Britain to Lon- 
don is about 600 miles, being less ‘than 
the distance from Boston to Pittsburg. 
This country was discovered in 1492, and 
the population of the original thirteen 
colonies at the time of the Revolution, 
less than one hundred and forty years 


ago, was about 3,000,000. What is now 
Great Britain and Ireland, at the same 
time had thrice that number of inhabit- 
ants ; now her population of 40,000,000 is 
doubled by our own. Her courts had 
been in existence for centuries prior to 
that time, and the changes in procedure 
from that day to this have not been many 
or varied. 

If we grant that her administration of 
justice is more simple and expeditious 
than our own, she ought to excel us by 
reason of such a long experience. 

We cannot expect perfection in all 
things, let alone the administration of 
justice in a country made up of the cos- 
mopolitan population gathered here,— 
such as exists in no other country; and 
yet, notwithstanding all of these things, 
I assert that property rights, personal 
rights, and the rights of the state are as 
amply and fully protected under the 
Stars and Stripes as under any flag. 

No country has such complex and va- 
ried problems to cope with as the United 
States. Conditions arising by reason of 
the heavy tide of immigration from all 
countries, including Gentiles, Jews, 
Greeks, Turks, Mohammedans, those of 
all religions and those with none, those 
coming to promulgate Socialistic doc- 
trines, the perplexing Chinese and Jap- 
anese questions in the West, the aboli- 
tion of slavery, the rights of the trusts, 
the organization and rise of federations 
of labor,—have raised perplexing ques- 
tions which have demanded the atten- 
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tion, more or less, of the criminal arm of 
the law. 

It seems to me that the Crippen Case 
has received undue prominence, and is 
there not the faintest suspicion that 
Cousin John thought that this might be 
an opportune time to impress upon 
Americans that there was no dallying 
with English justice, and that the case 
of a former American subject who had 
been guilty of a foul crime would be an 
excellent one in which to furnish an ob- 
ject lesson ? 

The limits of this article will not per- 
mit of the publishing of the array of sta- 
tistics that could be presented of the 
work performed by the judges of our 
courts as compared with the work of 
the judges of English courts, and which 
establish the fact that our judges do 
far more work for a much less compen- 
sation than the English Judiciary. I 
should like to refer those curious to 


know to a well-tempered criticism of an 
article appearing in the North American 
Review of August, written by Judge 
Gemmill of Chicago, reviewing an article 
by Professor J. W. Garner in the North 
American Review of the previous Janu- 


ary. This article cites many instances 
of severe punishment for trivial offenses, 
and the miscarriage of justice in Eng- 
lish courts, for brutal crimes. I will cite 
but one instance quoted by Judge Gem- 
mill, inasmuch as this relates to a brutal 
murder. 

“On March 5, 1908, one Dyson bru- 
tally beat and murdered his daughter. 
He was tried, convicted, and sentenced 
to ten years of penal servitude. The 
Court of Appeals quashed the conviction 
because the trial judge misdirected the 
jury upon a technical point. There was 
no doubt of the prisoner’s guilt, but he 
escaped all punishment.” 

Would not those who champion celer- 
ity in the conduct of criminal procedure 
prefer that a criminal should stand a sec- 
ond or even a third trial, rather than 
have him turned loose upon society 
through a technicality ? 

The procedure in English courts did 
not prevent Messrs. Gaynor and Greene 
from holding American officers at bay in 
the Dominion of Canada for many 
months, several years since. 


Case and Comment 


The popular notion with reference to 
the administration of criminal justice in 
England has been that cases were con- 
ducted with dignity and decorum, and 
that it was impossible to railroad an of- 
fender to prison; but now one would 
think, from the comment concerning the 
Crippen trial, that the moment an offend- 
er committed an offense he would prob- 
ably commence serving punishment for 
his crime within a few weeks after in- 
dictment. 

Legal procedure suitable for a mon- 
archy will not suit the needs of a repub- 
lic. The first to resent what appears to 
be the autocratic powers of the English 
judge would be those who advocate such 
procedure; they desire to tinker with 
present methods, and introduce innova- 
tions which our fathers decided were not 
wise for liberty-loving Americans. Our 
forefathers laid down broad principles 
in adopting the Constitution, and, as At- 
torney General Wickersham pointed out 
recently in an after-dinner speech at the 
New York Bar Association at Syracuse. 
the tendency of Constitution builders of 
the present day is to so curb legislative 
bodies that they are practically automa- 
tons. It seems to me that one of the 
reasons for the wonderful development 
and growth of this country has been the 
fact that under our Federal and State 
Constitutions our legislative bodies were 
given wide latitude in framing laws, and 
this discretion has, as a rule, been so 
wisely exercised as to develop, and not 
hamper, the progress of a state or the 
nation. It is true that abuses are sure 
to crop out under Constitutions so 
framed, but I submit that they are no 
greater than the evils which result from 
a too rigid restriction of legislative pow- 
ers. I confidently assert that our laws 
keep pace with, and possibly are a little 
ahead of, public sentiment; in other 
words, we have what the public demands. 

In a generation, under the guiding 
hands of those discerning the needs, and 
in accord with the will of the people, 
great reforms have been brought about 
in America in legal procedure. No- 
where has a poor man so good an 
opportunity to secure a vindication of 
his rights. Our appellate courts con- 
sider and pass upon trivial claims at the 
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behest of litigants of very limited means, 
and a person without means can prose- 
cute or defend an action as a poor per- 
son. A criminal can have counsel as- 
signed to his defense in almost any ju- 
risdiction of the United States; almost 
every practitioner performs work gratui- 
tously and ungrudgingly for clients when 
called upon; chivalric defense of the 
rights of the oppressed, whether a re- 
tainer is in sight or not, is and will con- 
tinue to be a characteristic of most law- 
yers. 

It is our proud boast that we are all 
equal before the law, and we do not want 
these rights abridged. The people are 
entirely competent and can be depended 
upon to pass upon questions of reform 
in procedure as they arise from time to 
time. Do the advocates of the English 
methods think there are no cases of Jarn- 
dyce vs. Jarndyce still slumbering in 
chancery? 

I have attended the sessions of the 
highest tribunals in many countries, and 
many court sessions in England, and 


have never seen courts of justice, from 
highest to lowest, conducted with such 
decorum and dignity as we find in our 
American courts of record, and especial- 
ly in those of the state of New York and 
the United States courts. For one thing, 
I have never known of an actress hav- 
ing been invited to sit beside the pre- 
siding judge, as in the Crippen Case, or 
tickets of admission issued to the fa- 
vored who desired to see the exhibition. 
It is true that in important criminal 
trials the maudlin and curious will flock 
in large numbers, but that is true of 
society everywhere. 

Under the English system the Lord 
Chief Justice of England presides in 
civil or criminal trials, with or without 
a jury. There may be good reason why 
this should be so, but here we would 
think it a little incongruous were Chief 
Justice White or Chief Judge Cullen to 
preside at a murder trial. With many 
of the English judges an effort to be 
facetious in trials at the expense of wit- 
nesses or counsel is noticeable, strongly 
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THE CRIPPEN HEARING AT BOW STREET, LONDON. 
Sir Albert de Rutzer, the presiding magistrate, on the left, next to him Sir William Gilbert and Sir Melville Macnaughton. 


reminding one of Mr. Justice Starling, 
who presided at the famous trial of Bar- 
dell vs. Pickwick. 

A well-appointed court room and a 
court house furnished in good taste, and 
the presence of courteous attendants, aid 
materially in upholding the dignity of 
our courts. To one who has visited the 
court rooms in England, the vast su- 
periority of the surroundings of Ameri- 
can court rooms must strongly appeal. 
We find few court rooms in the United 
States that seem as cramped and stuffy 
as most of those in London. Many of 
them do not seem to be much larger 
than 20 x 20 feet, and are poorly venti- 
lated, dark, and grimy. Contrast this 
with the court rooms known to the read- 
er, found in the county seat of almost 


any county,—especially in the older 
states. 

No man lives who is wise enough to 
devise a perfect judicial system, and he 
must be a genius who will present a 
system which would work smoothly both 
in Montana and Massachusetts. The 
personnel of the Bench and the Bar is 
of far more importance than any system 
of procedure. The efforts President 
Taft is making to strengthen the United 
States courts will do more in the next 
decade to improve present conditions 
than the experiments the visionary would 
have us make in fashioning our proced- 
ure after that of England or some other 
country. We are living in an age that 
demands the best, and the solution of 
problems as they arise will be safely and 
sanely met at home. 
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Insanity as a Defense in Homicide 
Cases 


BY FRANK H. BOWLBY 


Editor of Wharton on Homicide, and Legal Editor of Clevenger on Insanity and 
Wharton & Stille’s Medical Jurisprudence. 


T the annual banquet of 
the New York State Bar 
Association, held recently 
af Syracuse, a special com- 
mittee on the commitment 
and discharge of the crimi- 
nal insane proposed the 
enactment of a_ statute 
providing: “If, upon the 
trial of any person accused 
of any offense, it ap- 
pears to the jury, upon the evidence, that 
such person did the act charged, but was at 
the time insane, so as not to be responsible 
for his actions, the jury shall return a special 
verdict, ‘Guilty, but insane;’ and thereupon the 
court shall sentence such person to confine- 
ment in a state asylum for the criminal insane 
for such term as he would have had to serve 
in prison but for the finding of insanity; and 
if, upon the expiration of such term, it shall 
appear to the court that such person is still 
insane, his confinement in such asylum shall 
continue during insanity; and, further, when 
such a verdict of ‘Guilty, but insane,’ is re- 
turned in a case where the penalty for the ver- 
dict of guilty against a sane person is death, 
such sentence for the insane person thus found 
guilty shall be for life; but in all cases the 
governor shall have the power of pardon, after 
such inquiry as he may see fit to institute upon 
the question whether it will be safe to the pub- 
lic to allow such a person to go at large.” 

The purpose of the proposed statute is to 
remedy and prevent sham pleas of insanity in 
homicide and other cases, which, at times, have 
been very prevalent. 

The state of Washington, a short time ago, 
made an effort to accomplish the same object, 
and has proceeded much further than has New 
York. But when New York proceeds, let us 
hope that she will proceed less disastrously. 
Washington enacted a statute in 1909, provid- 
ing: “It shall-be no defense to a person 
charged with the commission of a crime, that 
at the time of its commission he was unable, 
by reason of his insanity, idiocy, or imbecility, 
to comprehend the nature and quality of the 
act committed, or to understand that it was 
wrong; or that he was afflicted with a morbid 
propensity to commit prohibited acts; nor shall 
any testimony or other proof thereof be ad- 
mitted in evidence.” 1 This statute went down 
in collision with the two constitutional prin- 


ciples which have been made a part of the 


1 Wash. Laws 1909, p. 891, § 7, Rem. & Bal. 
Code, § 2259. 


Constitutions of nearly, if not quite, every 
state in the United States, that “no person 
shall be deprived of life, liberty, or property 
without due process of law,” and that “the 
right of trial by jury shall remain inviolate.” 

This enactment conflicted with the “with- 
out due process of law” principle on the theory 
that the sanity of the slayer at the time of the 
act goes to make up his guilt, as well as the 
physical commission of the act. If, at the 
time, he was insane to the extent that he could 
not comprehend the nature and quality of the 
act in question, how can it be said to be his act, 
and why is not a prohibition to make this de- 
fense a denial of “due process of law?” And 
it conflicted with “the right of trial by jury 
shall remain inviolate,” because it was “in- 
violate” at the time the Constitution was en- 
acted.2 

New York, however, has not attempted 
much, and apparently what is suggested is 
within constitutional limits. Under its pro- 
posed provision, the previous methods of pros- 
ecution, trial, and conviction are unchanged. 
The change is made in the disposition of the 
offender after a verdict of “guilty, but insane.” 
The procedure to ascertain guilt or innocence, 
or sanity or insanity, will be unchanged. Prob- 
ably the only criticism of the proposed law 
would be that, in view of the almost, if not 
quite, universal existence of the principle that 
sanity, at least, to the extent of being able to 
comprehend the nature of the act in question, 
is a necessary ingredient of crime, the pre- 
scribed verdict of “guilty, but insane,” might 
be regarded as equivalent to “guilty, but inno- 
cent.” But this would be a mere play on 
words; the intent is clear, and no one could be 
misled. This gives rise to an inquiry and spec- 
ulation as to what now is the status of the 
criminal insane, and what would it be were the 
proposed New York law enacted. 


Criminal responsibility generally. 


Under existing statutes and rules it may be 
stated generally that a person who commits a 
crime acting under the impulse of mental dis- 
ease is not criminally responsible therefor.8 


@ Sete « v. Strasburg (Wash.) 110 Pac. 1020. This 
case is set forth, with the individual opinion of 
each judge printed, in an article on “Insanity, a 
Defense,” in 3 Lawyer & Banker, 362. 

3 Hite v. Sims, 94 Ind. 333; Lilly v. People, 148 
Ill. 467, 36 N. E. 95; State v. Mewherter, 46 Iowa, 
88; Abbott v. Com. 107 Ky. 62 55 S. W. 196; 
State v. Jones, 50 N. H. 369, 9 in Rep. 242: Walk- 
er v. People, 88 N. Y. 86; Giebel v. tate, 28 Tex. 
App. 151, 12 S. W. 591. 
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A person of insane mind is not subject to pun- 
ishment for his criminal acts,* his insanity be- 
ing deemed an excuse whenever it is the 
efficient cause of a criminal act.5 And this is 
true though the insanity was brought on by the 
vices of the party himself.6 Criminal acts 
from malice, and not from insanity, are pun- 
ishable, though the mind of the person commit- 
ting them was so affected as to avoid his acts 
in a civil case, as those of a lunatic.? And 
mental disorders cannot be regarded as evi- 
dence of insanity which will confer immunity 
from punishment unless they are caused by, 
or result from, disease or lesion of the brain.8 
And the unsoundness of mind must have been 
the cause of the crime,® and it must have been 
so excessive as to overwhelm reason, con- 
science, and judgment.!® So, the unsoundness 
of mind which will excuse from criminal re- 
sponsibility must be the result of mental dis- 
ease, as distinguished from weakness or pas- 
sion,!! and the depression following physical 
illness, such as takes place ordinarily with men 
possessing fair average mental powers, cannot 
be regarded as insanity which will excuse 
crime ;!2 nor is mere weakness of mind;}8 nor 
does bad education or bad habits excuse 
crime ;!# or the fact that the person is of 

low order of intellect.15 And the fact that a 
man is deaf and dumb does not render him ir- 
responsible for criminal acts;!6 nor is crime 
excused because committed under the influence 
of fear and excitement,!7 or jealousy.18 And 
mere frenzy or ungoyernable passion, however 
furious, is not insanity which will excuse 
crime.18 And the rule is the same though it 
temporarily dethrones reason, or for the time 
being controls the will, where the inability to 


4State v. Miller, 7 Ohio N. P. 458. 3 

5 Lilly v. People, 148 Ill. 467, 36 N. E. 95; State 
v. Jones and State v. Miller, supra. 7 J 

6 Cluck v. State, 40 Ind. 263; State v. Erb, 74 
Mo. 199. 

7R. v. Tuth, 1 Wheeler, C. C. 52, note. 

8 Gunter v. State, 83 Ala. 96, 3 So. 600. 

9United States v. Faulkner, 35 Fed. 730; Con- 
way v. State, 118 Ind. 482, 21 N. E. 285; State v. 
Hockett, 70 Iowa, 442, 30 N. W. 742. 

10 State v. Murray, 11 Or. 413, 5 Pac. 55; Gra- 
ham v. State, 102 Ga. 650, 29 S. E. 584; Com. v. 
Wireback, 190 Pa. 138, 70 Am. St. Rep. 625, 42 
Atl. 542. 

11 People v. Durfee, 62 Mich. 487, 29 N. W. 109. 


12 Goodwin v. State, 96 Ind. 550. 

13 People v. Hurley, 8 Cal. 390; Conway v. State, 
118 Ind. 482, 21 N. E. 285: Studstill v. State, 7 
Ga. 2: Fitzpatrick v. Com. 81 Ky. 357; Newcomb 
v. State, 37 Miss. _ 385; State v. Palmer, 161 Mo. 
61 S. W. Anderson v. State, 25 Neb. 
N. W. 357; Nevyling v. Com. 98 Pa. 323; 
1 Alexander, 30 S. C. 74, 14 Am. St. Rep. 
9, 8 S. E. 440: Nelson v. State, 43 Tex. Crim. 

553, 67 S. W. 320. 
WU nited States v. Cornell, 2 Mason, 91, Fed. 
Cas. No. 14,868. 
15 Powell v. State, 37 Tex. 


Com. supra. 
16 R. = Whitfield, 3 Car. & K. 121. 
Hurley, supra; Willis v. 


17 People v. 
a A 715. 

L.R.A. 33, 24 
N. Y. 664, 34 N. E. 


18 Aszman v. 
54 Ark. 588, 16 S. W. 658; 






348; Fitzpatrick v. 


People, 3 


State, 123 Ind. 347, 8 


-N. E. 123; People v. Foy, 138 
Aszman v. State, supra; Fitzpatrick v. Com. 81 Ky. 
supra; Lynch v. Com. 77 Pa. 205, 1 Am. Crim. 


396. 

19 Bolling v. State, 

;. People _v. Finley, 38 Mich. 482; State  v. 
Brean. 23 Mont. 146, 57 Pac. 1038; People v. Foy, 
283; United States v. Cornell, 2 Mason, 91, 
Cas. No. 14,868. 
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control it arises from passion, and not from 
insanity.2® When the conduct of a person is 
influenced by anger, malice, love of gain, or 
a heart bent on mischief, as distinguished from 
insanity produced by the visitation of God, he 
is responsible for his acts.22. And mere mental 
depravity is not insanity in a legal sense,22 
neither is eccentricity, idocy, or hypochondria, 
insanity which will excuse crime.28 The insan- 
ity which will excuse crime must be not the 
mere impulse of passion, or idle frantic humor, 
but an absolute dispossession of the free na- 
tural agencies of the mind,®2* though it need 
not be furious and manifested alike on all sub- 
jects.25 


General mania and idiocy. 


The rule was laid down in the early history 
of the common law, that to be exempt from 
criminal responsibility, one must have been at 
the time so deprived of his understanding and 
memory as not to know what he was doing 
more than an infant or wild beast; 26 but this 
rule has become obsolete with reference to 
idiocy or imbecility, and the rule of the capac- 
ity of a fourteen-year-old child has been ex- 
pressly repudiated.27 So, the presence or ab- 
sence of a delusion has been stated to be the 
true test of the presence or absence of insan- 
ity, the absence of delusion being a character- 
istic of a sound mind.28 But the rule that the 
presence or absence of delusion cannot be said 
to be the only legal test as a rule of law has 
been adopted in civil cases.29 And delusion, 
though not a test, or not the sole test, is evi- 
dence of insanity.80 Likewise, some of the 
cases have adopted the rule that the test of 





20 Williams v. State, 50 Ark. 517, 9 s. Ww. 5; 
State v. Stickley, 41 Iowa, 232; People v. Morti- 
mer, 48 Mich. 39, 11 N. W. 776. 

21 Com. v. Farkin, 2 Clark (Pa.) 208. 

22 Goodwin v. State, 96 Ind. 550; Com. v. Van 
Horn, 188 Pa. 143, 41 Atl. 469. 

23 Hawe v. State, 11 Neb. 537, 38 Am. Rep. 375, 
10 N. W. 452; State v. Shippey, 10 Minn. 223, Gil. 
178, 88 Am. Dec. 70; Sindram v. People, 1 N. Y. 
Crim. Rep. 448; Com. v. Cleary, 148 Pa. 26, 23 
Atl 1110; Johnson v. State, 100 Tenn. 254, 45 S. 
W. 436; United States v. Young, 25 Fed. 710; R. 
v. Vaughan, 1 Cox, C. C. 80. 

24 People v. Carnel, 2 Edm. Sel. Cas. 200; Hoover 
v. State, 161 Ind. 348, 68 N. E. 591; Com. v. Mos- 
ler, 4 Pa. 264. 


25 United States v. Faulkner, 35 Fed. 730. 


26 Arnold’s Case, 16 How. St. Tr. 764, Hargrave, 
St. Tr. 322. 

27 Rodgers v. State (Tex. Crim. Rep.) 28 S. W. 
685. In State v. Richards, 39 Conn. 591, however, 
the court thought that imbeciles ought not to be 
held criminally accountable unless they have ca- 
pacity equal to that of ordinary children of four- 
teen years of age, with the qualification that the 


comparison should be restricted to the matter of 
appreciating right and wrong, and the consequences 
of the act, and that the child taken as a standard 
should be one in humble life, with only ordinary 
training; but the court finally submitted the whole 
matter to the jury, requiring it to say whether 
the defendant had such knowledge of right and 
wrong, and such appreciation of the consequences 
and effects of his acts, as to be a proper subject for 
punishment. 

28 Com. v. Meredith, 17 Phila. 90; Hadfield’s Case, 
27 How. St. Tr. 1282. 


29 Denson v. Beazley, 34 Tex. 191; Manhattan L. 
Ins. Co. v. Broughton, 109 U. S. 121, 27 L. ed 
878, 3 Sup. Ct. Rep. 99. 

30 Com. v. Meredith, 14 W. N. C. 188. 
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criminal responsibility is the mental ability 
to discriminate between abstract right and 
wrong, criminal responsibility existing where 
there is sufficient mental capacity to know right 
from wrong.3! And one who has not such 
capacity is not a proper subject of punishment 
for criminal acts.82 This rule, too, though at 
one time well supported, has been generally, 
if not universally, superseded by other rules, 
notably the one immediately following. 

The prevailing modern rule, which is fast 
becoming universal, is to test the capacity to 
distinguish between right and wrong in the 
concrete instead of the abstract, as having ref- 
erence to the particular act in question, the 
test question being ‘whether the accused was 
capable of distinguishing between right and 
wrong with respect to the particular act which 
he committed.38 Under it insanity which will 
excuse a criminal act must amount to a de- 
rangement so great as to obliterate the sense 
of right and wrong as to the particular act 
done, at the time of its performance,3# or as to 
render the party unconscious that in doing the 
particular act he was committing a crime.35 
The ability to distinguish between moral good 
and evil, as distinguished from legal good and 
evil, has been asserted as a test.86 But the 
modern rule would seem to require an absence 
of knowledge that the act was wrong, either in 


$1 Beasley v. State, 50 Ala. 149, 20 Am. Rep. 292; 
Brinkley v. State, 58 Ga. 296; Hornish v. People, 
142 Ill. 620, 32 N. E. 677, 18 L.R.A. 237; Conway 
v. State, 118 Ind. 482, 21 N. E. 285; Cunningham 
v. State, 56 Miss. 269, 31 Am. Rep. 360; State v. 
Redemeier, 71 Mo. 173, 36 Am. Rep. 462; Burgo v. 
State, 26 Neb. 639, 42 N. W. 701; Walker v. Peo- 
ple, 88 N. Y. 86, affirming 1 N. Y. Crim. Rep. 7; 
Nevling v. Com. 98 Pa. 323; Giebel v. State, 28 
Tex. App. 151, 12 S. W. 591. 

82 United States v. Shults, 6 McLean, 122, Fed. 
Cas. No. 16,286; Anderson v. State, 42 Ga. 9; Hays 
v. Com. 17 Ky. L. Rep. 1147, 33 S. W. 1104; Wil- 
lis v. People, 32 N. Y. 715; Com. v. Winnemore, 1 
Brewst. (Pa.) 356. 

33 Lide v. State, 133 Ala. 43, 31 So. 953; State 
v. Barthleman, 120 Cal. 7, 52 Pac. 112; Taylor v. 
State, 105 Ga. 746, 31 S. E. 764; State v. Mowry, 
37 Kan. 369, 15 Pac. 282; Abbott v. Com. 107 Ky. 
624, 55 S. W. 196; State v. Knight, 95 Me. 467, 
50 Atl. 276, 55 L.R.A. 373; State v. Redemeier, 71 
Mo. 173, 36 Am. Rep. 462; Knights v. State, 58 
Neb. 225, 76 Am. St. Rep. 78, 78 N. W. 508; Peo- 
ple v. Krist, 168 N. Y. 19, 60 N. E. 1057; State v. 
Spivey, 132 N. C. 989, 43 S. E. 475; Blackburn v. 
State, 23 Ohio St. 146; Maas v. Territory, 10 Okla. 
714, 63 Pac. 960, 53 L.R.A. 814; Com. v. Lutz, 10 
Kulp, 234; State v. McIntosh, 39 S. C. 97, 17 S. 
E. 446; Johnson v. State, 100 Tenn. 254, 45 S. W. 
436; Evers v. State, 31 Tex. Crim. Rep. 318, 37 
Am. St. Rep: 811, 20 S. W 744, 18 L.R.A. 421; 
People v. Calton, 5 Utah, 451, 16 Pac. 902; Vance 
v. Com. 2 Va. Cas. 132; Eckert v. State, 114 Wis. 
160, 89 N. W. 826; Youtsey v. United States, 38 
C. C. A. 562, 97 Fed. 937; R. v. Layton, 4 Cox, C. 
Cc. 3. 

$4 McAllister v. State, 17 Ala. 434, 52 Am. Dec. 
180; Marceau v. Travelers’ Ins. Co. 101 Cal. 338, 
35 Pac. 856, 36 Pac. 813; Hornish v. People, 142 
Ill. 620, 32 N. E. 677, 18 L.R.A. 237; State v. 
Wright, 134 Mo. 404, 35 S. W. 1145; People v. 
Montgomery, 13 Abb. Pr. N. S. 207; State v. Al- 
exander, 30 S. C. 74, 14 Am. St. Rep. 879, 8 S. 
E. 440; Giebel v. State, 28 Tex. App. 151, 12 S. 
W. 591; R. v. Offord, 5 Car. & P. 168. 

$5 McAllister v. State, supra. 

86 Kinloch’s Case, 25 How. St. Tr. 997. 
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a moral or a legal sense, in order to relieve 
from criminal responsibility.87 

The rule has been quite extensively adopted 
and seems to be growing in favor, making the 
capacity to understand the nature, character, 
and consequences of the alleged criminal act 
a test of criminal responsibility therefor, hold- 
ing that, to be effectual as a defense, insanity 
must be such as to render the accused uncon- 
scious of such nature, character, and conse- 
quences.38 And a person would be criminally 
responsible if he had sufficient mind to be con- 
scious of what he was doing,39 but it is fre- 
quently regarded as necessary that the accused 
should not only be incapable of knowing the 
nature and character of the act, but also that 
he should be without capacity to distinguish 
between right and wrong with reference to it, 
the question being whether he had sufficient use 
of his reason to understand the nature and 
character of the act, and know that it was 
wrong for him to commit it.49 As thus modi- 
fied, the rule is nearly the same as the rule that 
responsibility depends upon the knowledge of 
right or wrong of the criminal act in question, 
and under it, one who is laboring under mental 
disease to such an extent that he does not 
know what he is doing, or that he is doing 
wrong, is not criminally responsible,*! but he is 
criminally responsible if he has reason and 
capacity sufficient to enable him to distinguish 
between right and wrong, and understand the 
nature of his acts, and his relation to the party 
injured,#? and sufficient mental power to apply 
that knowledge to his own acts.48 Many of 
the cases put the question of knowledge of 
right and wrong, and that of capacity to know 
the nature of the act, in the alternative, holding 
the test of criminal responsibility to be whether 
the accused, at the time of committing the act 
in question, was laboring under such incapacity 


$7 McAllister v. State, supra; People v. Pico, 62 
Cal. 50; Choice v. State, 31 Ga. 424; State v. 
Mowry, 37 Kan. 369, 15 Pac. 282; Com. v. Rog- 
ers, 7 Met. 500, 41 Am. Dec. 458; Willis v. Peo- 
ple, 32 N. Y. 715; Blackburn v. State, 23 Ohio St. 
146; Com. v. Sayres, 12 Phila. 553; State v. Mc- 
Intosh, 39 S. C. 97, 17 S. E. 446; R. v. Town- 
ley. 3 Fost. & F. 839. 

38 State v. Gut, 13 Minn. 343, Gil. 315; Hum- 
phreys v. State, 45 Ga. 190; Hoover v. State, 161 Ind. 
348, 68 N. E. 591; O’Brien v. People, 36 N. Y. 
276; State v. Brandon, 53 N. C. (8 Jones, L.) 463; 
Revoir v. State, 82 Wis. 295, 52 N. W. 84. 

89 Brown v. Com. 78 Pa. 122; State v. Swift, 57 
Conn. 496, 18 Atl. 664; Com. v. Jones, 1 Leigh, 
612; R. v. Townley, 3 Fost. & F. 839. 

40 Guiteau’s Case, 10 Fed. 161; State v. O’Neil, 
51 Kan. 651, 32 Pac. 287, 24 L.R.A. 555; State v. 
Redemeier, 71 Mo. 173, 36 Am. Rep. 462; Mackin 
v. State, 59 N. J. L. 495, 36 Atl. 1040; Walker v. 
People, 26 Hun, 67; State v. Potts, 100 N. C. 457, 
6 S. E. 657; Davis v. United States, 165 U. S. 373, 
41 L. ed. 750, 17 Sup. Ct. Rep. 360; R. v. Doody, 
6 Cox, C. C. 463. 

41 Guiteau’s Case, supra; State v. Zorn, 22 Or. 
591, 30 Pac. 317; Com. v. Bezek, 168 Pa. 603, 32 
Atl 109; R. v. Arnold, 16 How. St. Tr. 695. 

42 State v. West, Houst. Crim. Rep. (Del.) 371; 
State v. O’Neil, supra; Spencer v. State, 69 Md. 28, 
13 Atl. 809; State v. Shippey, 10 Minn. 223, Gil. 178, 
88 Am. Dec. 70; State v. Haywood, 61 N. C. (Phill. 
L.) 376; Loeffner v. State, 10 Ohio St. 599; Nev- 
ling v. Com. 98 Pa. 323; State v. Bundy, 24 S. C. 
439, 58 Am. Rep. 262; Stuart v. State, 1 Baxt. 
178; Leache v. State, 22 Tex. App. 279, 58 Am. Rep. 
638, 3 S. W. 539; M’Naghten’s Case, 10 Clark & F. 
200. 

43 State v. Gut and State v. West, supra. 
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as not to know the nature and quality of the 
act he was doing, or, if he did know, that he 
did not know he was doing wrong.*# 

The _right-and-wrong-with-reference-to-the- 
particular- act test seems to be growing in fa- 
vor, and is generally satisfactory. On the 
retributive theory, we are justified in holding 
all persons who are conscious of the wrong- 
fulness of a particular act which they commit, 
responsible for that act. And on the theories 
of prevention of crime and example to would- 
be criminals in the future, the argument for 
punishment of persons who, however disturbed 
may be their minds, are conscious of the dif- 
ference between right and wrong as to the 
particular act, is still stronger. Those having 
charge of lunatics concede that they are sub- 
ject to discipline, and the police system pre- 
vailing in lunatic asylums assumes this; and 
experts state that lunatics are, as a rule, open 
to the influence of fear of punishment. They 
would appear to differ only in degree in this 
respect from other men, though, of course, 
mitigation of guilt and diminished responsi- 
bility may be claimed for them on account of 
their infirmity. But as penal law can control 
their outbursts, the interests of society require 
that over them penal law should continue to 
assert its control.45 

Tests as to insanity as a defense in a crim- 
inal prosecution are to be applied with refer- 
ence to the exact time of the commission of 
the offense,46 though it is proper, in a prose- 
cution of homicide by poison, to submit to the 
jury the question of sanity or insanity of the 
accused at the time when the poison was pur- 
chased, as well as at the time when it was 
administered.4? 


Partial insanity or monomania. 


Partial insanity is mental unsoundness, al- 
ways existing, though but occasionally mani- 
fested.48 And monomania is a derangement 
of the mental faculties confined to some par- 
ticular idea or object of desire or aversion; ; 49 
it is a perversion of understanding in regard 
to a single object, or a small number of ob- 
jects.50 And temporary insanity consists of 
occasional fits of madness.5! And recurrent 


44 United States v. Young, 25 Fed. 710; People 
vy. Coffman, 24 Cal. 230; People v. Walter, 1 Idaho, 
386; State v. Lawrence, 57 Me. 574; State v. 
Klinger, 43 Mo. 127; Anderson v. State, 25 Neb. 
550, 41 N. W. 357; Freeman v. People, 4 Denio, 9, 
47 Am. Dec. 216; Com. v. McCaulley, 16 Phila. 
502; Clark v. State, 8 Tex. App. 350; Revoir v. 
State, supra. 

45 See State v. Coleman, 27 La. Ann. 691; State 
v. Pratt, Houst. Crim. Rep. (Del.) 249; Smith v. 
State, 22 Tex. App. 317, 3 S. W. 684. 

46 State v. Coleman, supra; People v. Clendennin, 
91 Cal. 35, 27 Pac. 418; State v. Pratt and Smith v. 
State, supra. 

47 Laros v. Com. 84 Pa. 200. 

48 Black’s Law Dict. citing Dew v. Clark, 3 Ad- 
dams, Eccl. Rep. 79. 

49 Owings’s Case, 1 Bland, Ch. 370, 17_Am. Dec. 
311; Cutler v. Zollinger, 7 Mo. 92, 22 S. W. 895. 
50 Re Gannon, 2 Misc. 329, 21 ~~ LY. Supp. 960. 

51 R. v. Richards, 1 Fost. & F. 87. 
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insanity is insanity returning from time to 
time.52 The fact that there is partial or 
temporary insanity does not confer criminal 
irresponsibility, where the party was not in- 
stigated by his madness to perpetrate the crim- 
inal act.58 Temporary insanity is as fully rec- 
ognized as a defense to crime as is perma- 
nent insanity.54 But where an accused person 
is not shown to have been innocent, general 
evidence as to unsoundness upon any subject 
except that which is under investigation is in- 
competent.55 Where partial insanity is relied 
upon as a defense, the crime charged must 
have been the product of the insane condition, 
and connected with it as effect with cause, 
and not the result of sane reasoning or nat- 
ural motives of which the party was capable, 
notwithstanding his disorder.56 It is an ex- 
cuse for crime only when it deprives the party 
of his reason in regard to the criminal act in 
question.57 To excuse crime, it must control 
the will, and make the commission of the act 
a duty of overruling necessity to the person 
committing it.58 The test of responsibility is 
like that in other cases,—whether the accused 
had sufficient capacity at the time of commit- 
ting the act to distinguish between right and 
wrong with reference to it.59 And partial in- 
sanity will not excuse crime unless the accused 
did not have such knowledge,® or did not 
know the nature or quality of the criminal 
act,61 or did not have power sufficient to ap- 
ply such knowledge to his own case.6® And 
to justify an acquittal, it must be proved that 
the act -was committed during an attack of 
the disease, and the act itself is not evidence 
of such an attack.68 


52 Smith v. State, 22 Tex. App. 316, 3 S. W. 684. 

53 Bovard v. State, 30 Miss. 600; Com. v. Cres- 
singer, 193 Pa. 326, 44 Atl. 433; State v. Har- 
rison, 36 W. Va. 729, 15 S. E. 982, 9 Am. Crim. 
Rep. 626, 18 L.R.A. 224. 

54 People v. Ford, 138 Cal. 140, 70 Pac. 1075. 

55 Com. v. McCaulley, 16 Phila. 502. 

56 Guiteau’s Case, 10 Fed. 161; Parsons v. State, 
81 Ala. 577, 60 Am. Rep. 193, 2° So. 854, 7 Am. 
Crim. Rep. 266; Stevens v. State, 31 Ind. 485, 99 
Am. Dec. 634. 

57 State v. Danby, Houst. Crim. Rep. (Del.) 175; 
Freeman v. People, 4 Denio, 9, 47 Am. Dec. 216; 
State v. Miller, 7 Ohio N. P. 458. 

58 Com. v. Mosler, 4 Pa. 264; Dejarnette v. Com. 
75 Va. 867. 

59 State v. Pratt, Houst. Crim. Rep. (Del.) 249; 
People v. Hurtado, 63 Cal. 288; State v. Nixon, 32 
Kan. 205, 4 Pac. 159, 5 Am. Crim. Rep. 307; Gris- 
som v. State, 62 Miss. 167; Giebel v. State, 28 Tex. 
App. 151, 12 S. W. 591; State v. Harrison, 36 W. 
Va. 729, 15 S. E. 982, 9 Am. Crim. Rep. 626, 18 
L.R.A. 224; United States v. Ridgeway, 31 Fed. 
144; Kinloch’s Case, 25 How. St. Tr. 891. 

60 State v. Lawrence, 57 Me. 574; Bovard v. 
State, 30 Miss. 600; State v. Huting, 21 Mo. 464; 
People v. Taylor, 138 N. Y. 398, 34 N. E. 275; Com. 
v. Freeth, 5 Clark (Pa.) 455; Dejarnette v. Com. 
supra; State v. Harrison, supra; United States v. 
Holmes, 1 Cliff. 98, Fed. Cas. No. 15,382. 

61 State v. Lawrence, supra; Com. v. Sayres, 12 
Phila. 553; United States v. Holmes, supra. 

62Com. v. Sayres; Dejarnette v. Com. and 
United States v. Holmes, supra. 

63 People v. Pine, 2 Barb. 566; Bellingham’s 
Case, 1 Collinson, Lunacy, 636. 
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The Humanity of the Law 


BY B. A. RICH 


AWS grind the poor, 
and rich men rule the 
law,” said Goldsmith 
in his “Traveller.” 
This is a sample of the 
jibes constantly aimed 
at the law by wits and 
cynics, by agitators 
and’ anarchists, and 
especially by those unfortunates who 
think, rightly or wrongly, that the 
law has done them an injustice. Great 
is the number of those who think 
they have been wronged by the law, 
and even of those who have suf- 
fered real injustice. But, after all, 


how much does this admission mean? 
Does it mean that our law is a kind of 
juggernaut of inhumanity and injustice, 
or only that, in spite of a dominant pur- 
pose to secure justice, it is subject in 
its operation to human imperfections? 

As the law, in ideals and purpose, rep- 


resents divine justice, those who con- 
template these may say with Hooker 
that “her seat is the bosom of God and 
her voice the harmony of the world.” 
On the other hand, those who look at 
the miscarriages of justice and the griev- 
ous wrongs sometimes done in the name 
of the law because of its imperfections 
too often think of the law itself as a 
cruel monster of evil. But everywhere 
its purposes correspond to the moral 
development of the lawmakers, and its 
practical wisdom and justice depend up- 
on the degree of their intelligence. The 
humanity of the law as it is actually ad- 
ministered is a well-nigh perfect index 
of the grade of civilization of the people. 

It is increasingly characteristic of the 
law of to-day that it is aiming to pro- 
tect the defenseless, to help the help- 
less, to preserve the rights and provide 
for the wants of those who cannot ade- 
quately care for themselves. 
of many instances, even the least intelli- 
gent can see that the humanity of the 
law is steadily increasing, and that every 
year new steps are taken to prevent 
oppression, to abolish suffering, to pro- 


By a few- 


tect life and health, to better the condi- 
tions of living, to provide intellectual 
and moral training, and in many ways 
to give to all increased privileges and 
higher opportunities for wholesome and 
happy life. 

It may particularly emphasize the 
spirit of the time to call attention es- 
pecially to the revolution that has been 
made during a single generation in the 
treatment of animals. Laws and socie- 
ties to prevent cruelty to animals are 
found everywhere. The work of Henry 
Bergh in New York has been multi- 
plied a thousandfold, until brutal team- 
sters and all who have to do with the 
care of animals have learned to fear 
the hand of the law. Not only beating, 
but overloading or otherwise abusing, 
animals, is made a statutory offense. 
Under Federal law and some state laws, 
as shown by the note in 44 L.R.A. 449, 
shipments of live stock are made sub- 
ject to penal provisions if the stock is 
carried more than the specified number 
of hours without being unloaded for 
food, water, and rest. So there are stat- 
utes making it unlawful to indulge in 
such old-time sports as cock fighting, dog 
fighting, or fights between other ani- 
mals. The laws against cruelty to ani- 
mals, as shown in Halsbury’s Laws of 
England, vol. 1, p. 419, also impose an 
obligation to kill an injured and suffer- 
ing animal when it is cruel to keep it 
alive, and to kill it in such a way as to 
inflict the least possible pain and suffer- 
ing. So the laws have taken cognizance 
of the subject of vivisection, and heat- 
ed debates still go on respecting the ex- 
tent to which they should go. These il- 
lustrate how far the law has come toward 
the high level of humane consideration, 
even for those animals which men in the 
past have used or abused, no matter how 
cruelly, without fear or thought of any 
power to interfere. 

The special care of the law for those 
who cannot help themselves is empha- 
sized also with especial force in its care 
for children. A parent whose negligent 
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failure to supply food or other neces- 
saries causes his child’s death is guilty 
of manslaughter, or, if his failure was 
wilful, he is guilty of murder, as shown 
by the authorities in Wharton on Homi- 
cide (3d ed.) p. 686. And the same rule 
applies to the abandonment or exposure 
of the child. The parent may be also 
guilty of manslaughter by failing to pro- 
vide medical attendance. On these ques- 
tions the law has long been settled. Neg- 
lect to provide children with sufficient 
food or bedding for the requirements of 
health has also been made an offense. 
The tender regard of the law for the 
interests of youth is also shown in the 
laws, which are by some thought too 
strict, to prevent children from taking 
part not only in dangerous exhibitions or 
performances, but in those which are 
deemed detrimental to their moral wel- 
fare. Many are the statutes of the va- 
rious states dealing with questions of 
this kind. So the education of chil- 
dren has become one of the most im- 
portant and prolific subjects of legisla- 
tion. Laws which deal with some phase 
of it have become legion. It is true that 
the welfare of the state itself is involved 
in this question, so that it is not solely 
a matter of humanity to the children; 
yet there is an increasing recognition of 
the duty of the state to the children 
themselves, and this element is the chief, 
if not the only, one in those statutes 
which deal with the care of the blind, 
deaf and dumb, defective, feeble-mind- 
ed, or other classes of children who are 
not likely ever to become real factors in 
the body politic. Institutions great and 
small are multiplied everywhere for the 
support, care, and development of all 
these children. 

Adults, as well as children, when help- 
less and needy, are treated by the law 
as wards of the state. It is too much 
to say that the state is yet doing its 
full duty toward all these, but it already 
does much. The maintenance of homes 
for the poor has long been a settled pol- 
icy, and the sacredness of the obligation 
to them is emphasized by making the 
overseer of such a place criminally re- 
sponsible for manslaughter, or murder 
in an extreme case, if he fails to provide 
necessary food and care for those in his 
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charge. It would make a long list to 
enumerate all the institutions and all 
the statutes that aim to provide for the 
various classes of those who are unable 
to care for themselves. Homes for old 
soldiers, homes for the feeble-minded, 
homes for epileptics, homes for the in- 
sane, homes for the blind, are every- 
where provided and maintained by the 
law in the interest of humanity. 

In dealing with offenders, the chief 
consideration has been protection to so- 
ciety, rather than humanity. But the in- 
terests and welfare of the offender are 
rapidly coming to be given a large place 
in the treatment of lawbreakers. In- 
deed, with juvenile offenders, the ten- 
dency now is to make them wards of the 
court, with proper oversight and train- 
ing, and not to treat them as criminals 
at all. Even for adults the system of 
parole is an application of the same 
policy. 

Laws for the protection of women 
have also increased manifold. The rec- 
ognition of their lesser ability to defend 
themselves against attack, or to meet the 
strain of excessive toil, has led to nu- 
merous statutes to shield them from 
these dangers. Enactments for this pur- 
pose have not always been sustained by 
the courts, but they have been upheld in 
many cases. 

Going beyond the case of the helpless 
and of the defective, beyond the case of 
children and of women, the law has in 
recent times begun to recognize that 
there is a great class of people compe- 
tent to contract and to earn their own 
living, who are yet, by virtue of their 
situation, put at a disadvantage, and 
practically, if not theoretically, unable 
adequately to protect their own interests 
in some important matters. This is the 
class largely composed, indeed, of ma- 
ture and able-bodied men who are so 
bound by the circumstances and condi- 
tions of their employment as to be more 
or less at the mercy of employers. In 
this vast field the law of modern times. 
has undertaken the humane work of pro- 
viding necessary restrictions and regu- 
lations of the terms and incidents of 
many employments. To make even an 
enumeration of the statutes on these sub- 
jects would fill pages. One illustration 
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may suffice. Take for instance the leg- 
islative restrictions of the hours of la- 
bor. Their constitutionality has been 
considered at length in notes in 65 
L.R.A. 33 and 12 L.R.A.(N.S.) 1130, 
showing much divergence of view among 
the judges upon the questions involved, 
especially with respect to the reasonable- 
ness of the regulations in particular 
cases. Space will not permit any review 
of those statutes. But they furnish an 
overwhelming illustration of a great and 
enlarging field of the law that is pervad- 
ed with humane purposes. 

Many other examples of the law’s hu- 


manity might be reviewed and while it is 
easy to enumerate its defects, imperfec- 
tions, and miscarriages, and many critics 
see nothing else, yet a fair view of all 
that is being done and attempted for the 
interests of humanity  incontestably 
shows that the law increasingly recog- 
nizes its obligation toward the helpless 
and the needy and all who cannot ade- 
quately care for themselves. The extent 
of this recognition and of the practical 
administration of this purpose of the law 
is limited only by the degree of the en- 
lightenment and moral development of 
the people. 


Inherent difficulties, peculiar to punitive justice, 
appear to me to be six: (1) public desire for vengeance 
when a wrong has been done, which the law is com- 
pelled to satisfy; (2) the close contact of criminal law 
and administration with politics; (3) the inherent unreli- 
ability of evidence in criminal causes; (4) the wide scope 
for discretion necessarily involved in the administration of 
punitive justice; (5) the intrinsic inadequacy of the chief 
deterrent upon which punitive justice must rely, and (6) 
the popular tendency to throw too great a burden upon 
criminal law—to attempt to do too much by means of 


it—Prof. Roscoe Pound. 





The Case Against Patnck 


BY L. A. WILDER 
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judicature, adding that 
there is no worse tor- 
ture than the torture 
of laws. That the wine press was hard 
wrought in one of America’s most re- 
markable homicide cases is a conclusion 
that follows a perusal of the record in 
the case of the People of the State of 
New York against Albert T. Patrick. A 
new movement to secure Patrick’s par- 
don is here made the occasion for a re- 
view of the case. 

It will be remembered that the de- 
fendant was convicted of the murder of 
William M. Rice, upon the theory that 
the death was caused by chloroform ad- 
ministered by one Jones, the deceased’s 
valet and secretary, at the suggestion of 
Patrick. The vital and most sharply 
contested point in the case was as to 
whether the death occurred as the re- 
sult of a felonious act, and in the man- 
ner alleged; and it is purposed herein 
to consider that phase of the case. 

Mr. Rice died on September 23, 1900, 
in his apartment in New York city. The 
only other person in the apartment at 
the time was Jones, who had been for 
some time Mr. Rice’s sectetary, and the 
only other member of the household. 
Shortly after the death occurred, the 
body was embalmed by the arterial pro- 
cess. This process consisted in making 
an incision into the brachial artery in 
the upper right arm, and injecting, with- 
out withdrawing the blood, a fluid of the 
“Falcon” brand. An autopsy was per- 
formed upon the body forty-three hours 
after the death occurred, by coroner’s 
physicians, Donlin and Williams, and a 
chemist and _ toxicologist, Professor 
Witthaus. The report showed, among 
other things, that the left lung was 
“congested and cedematous—right lung 
same, and a small area of consolidate 
lung tissue about the size of a twenty- 


five cent piece in lower lobe.” 
cause of death was not given. 

Rice was a multi-millionaire, and aft- 
er his death the defendant produced 
checks and assignments of money and 
securities purporting to have been made 
from Mr. Rice to himself, and also a 
will in which he was named as residuary 
legatee. There was considerable testi- 
mony tending to show that these were 
forgeries. At any rate, Jones and the 
defendant were arrested on October 4th, 
upon the charge of forgery. On that 
day Jones made a statement at police 
headquarters. Thereafter he made two 
more statements, each placing the brand 
of falsity upon the preceding one. Fi- 
nally, during the following January or 
February, he made a fourth statement, 
or rather a confession, which, if true, 
made him thrice a liar. This confession 
was along the line of his subsequent tes- 
timony upon which the defendant was 
convicted. As said by Judge O’Brien in 
his dissenting opinion, when the case 
was in the court of appeals,’ “Jones was 
evidently testifying under a promise of 
immunity from the public prosecutor, 
and although he denied that as a witness 
upon the stand, no fair man can doubt, 
from the circumstances, that such a 
promise was made.” Indeed, when in- 
terrogated on the witness stand as to 
his conflicting stories, he answered that 
he was in trouble and wanted to get out 
of his difficulty. 

He testified as to an elaborate scheme 
involving forgeries and precautions, by 
which the defendant sought to acquire 
possession of Mr. Rice’s wealth, and 
into which he entered with the purpose 
of sharing the spoils with the defend- 
ant. He testified that some time before 
the death there was some talk between 
himself and Patrick as to chloroform; 
that the difficulty of procuring it in New 
York led to the suggestion that he 
(Jones) have his brother in Texas send 
him some; and that he did so, and, when 
he received it, delivered it to the defend- 


The 


ant. Jones further testified that shortly 


1182 N. Y. 184, 74 N. E. 843. 
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before Mr. Rice’s death his Texas at- 
torney was expected to arrive, and that 
the fact that his coming might thwart 
their plans led them to take immediate 
action. He said that he met the defend- 
ant upon the street Sunday afternoon, 
and received from him the bottle of 
chloroform; that the defendant instruct- 
ed him how to administer it; and that 
he followed the instructions. When he 
returned to the apartment after meet- 
ing Patrick, he had been gone about 
forty minutes, and*he found Mr. Rice 
lying upon his back, as he had left him. 
He had thought that Mr. Rice was 
asleep, but could not swear but that he 
was dead. He saturated a sponge with 
the chloroform, put it in a cone made 
out of a towel, placed the cone over the 
mouth and nose of Mr. Rice, and left the 
room, returning about thirty minutes la- 
ter. Such is a brief resumé of the tes- 
timony of Jones. His brother testi- 
fied that he sent chloroform, and the de- 
livery of a package of glass sent to 
Jones from Texas was shown by way- 
bills, delivery books, and testimony of 
express agents. ; 

It does not appear that, in the minds 
of the physicians who performed the au- 
topsy, or of others, there existed the 
idea that the death was, or might have 
been, caused by the administration of 
chloroform, until the suggestion came 
from the lips of Jones. In fact, all of 
the vital organs were removed from the 
body at the autopsy, and a transverse cut 
was made in each of the lungs, which 
were, if not casually, certainly not care- 
fully examined, and put back for cre- 
mation with the mass of the body, and 
they were cremated. The other vital or- 
gans were retained for examination by 
chemists, and no conditions indicating 
the cause of death were thereby dis- 
closed. Reference to this striking fea- 
ture of the autopsy will later be made, 
but it is sufficient now to point out that 
it is by these three physicians that Jones 
was sought to be corroborated. This 
was the situation with which the district 
attorney’s office was confronted: An 
autopsy had been performed; the lungs 
had been cremated; the other vital or- 
gans showed no indication of the cause 
of death; Jones then came forward with 
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the chloroform idea ; and his story meant 
that the chloroform had been taken into 
the lungs. 

The coroner’s physicians then indulged 
in research and experiments; one of 
them making as many as 140 experi- 
ments upon birds and animals. The facts 
that these physicians were salaried offi- 
cials, and that they received extra com- 
pensation—one over $5,000, the other 
something less—for their efforts, the 
latter fact not being known to the jury 
when they found Patrick guilty, may be 
passed over without comment. The sub- 
stance of their testimony and that of Dr. 
Witthaus may be broadly indicated as 
follows: The lungs were congested ; the 
congestion was coextensive with the 
lungs ; nothing but an irritant gas or va- 
por will cause such coextensive conges- 
tion; and chloroform is such an irritant. 

The entire testimony of these three 
experts stands or falls with the theory 
that the congestion was coextensive, for 
Dr. Donlin himself testified that if the 
lungs had not been coextensively con- 
gested it would have been his opinion 
that the patient had died of heart fail- 
ure from lobular pneumonia. So, it is 
seen that the question as to the existence 
of coextensive congestion constituted 
the keystone of the case. Professor 
Witthaus testified that the lungs were 
congested. Dr. Williams testified that 
the congestion was coextensive and in- 
tense, and that “the condition of the 
lungs struck me most forcibly.” Dr. 
Donlin testified that the lungs were con- 
gested “all over,” and that their condi- 
tion was the only thing in the body rec- 
ognized as the cause of death. Speak- 
ing of all of the vital organs, he said: 
“For the purposes of death, I say they 
were normal, with the exception of the 
lungs.” Dr. Williams also testified that 
the other organs were normal. How- 
ever forcibly they were impressed by the 
condition of the lungs, and notwith- 
standing such condition was the only 
thing recognized as the cause of death, 
the fact remains that the lungs were 
cast aside, and the normal organs were 
retained for examination. So, the vital 
point hinges upon the accuracy of the 
memories of the physicians as to the 
condition observed months before, 
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which did not seriously attract their at- 
tention or excite their suspicions at the 
time. 

On cross-examination, Dr. Donlin, 
who had had charge of the autopsy, was 
asked whether he orally announced the 
result. He said that it was his custom 
to do so, and admitted that there might 
have been a number of reporters pres- 
ent. He testified that he did not remark, 
after the autopsy, that “the old man’s 
time had come, and he died from old 
age, and that is all you can make of it.” 
The defense produced a witness who 
was asked whether, in his presence and 
hearing, Dr. Donlin made the statement. 
He was not permitted to answer, the 
court saying that the foundation had not 
been properly laid for the introduction 
of such testimony. The idea seemed to 
be that in interrogating Dr. Donlin the 
defendant’s counsel did not specify the 
person to whom the remark was made, 
although it was claimed to have been 
made to several persons. The court also 
refused to permit Dr. Donlin to be re- 
called. This evidence was of the most 
important character, and especially so in 
view of the circumstances attending the 
autopsy, to which reference has “been 
made, and it was excluded by a ruling 
that scarcely attains to the questionable 
dignity of being based upon a technical- 
ity. Judge O’Brien says that if such a 
ruling were made in a police court, on 
a trial for sheep stealing, he is not sure 
that any appellate court would ever 
think of sustaining it. Surely here is 
a sharp wine that tastes of the grape- 
stone. 

Other phases of the case require com- 
ment, not so much because of what was 
disclosed at the trial as because of light 
thrown upon the case by disinterested 
men of science, or, rather, men who 
have become interested solely through 
science,—who, after research and ex- 
periments undertaken from no merce- 
nary motives, are practically unanimous 
in declaring that there was a grave er- 
ror in respect of the expert testimony, 
and who, because of this, are movers 
in the undertaking to secure Patrick’s 
pardon. 

The defense, without great success, 
sought to elicit testimony to show the 
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impossibility of anzsthetizing a sleeping 
person without awakening him. Subse- 
quent investigation of this question by 
the President of the Medico-Legal So- 
ciety, has led him to the conclusion that 
this is impossible. He says: “There is 
not an unprejudiced medical mind in 
the world who would believe that if a 
towel, made into a cone, containing a 
sponge saturated with chloroform, was 
placed over the face of a living man 
who was asleep, that death would en- 
sue if he was left alone for thirty min- 
utes. The first struggle that the man 
made would dislodge and throw off the 
towel.” Numerous experiments and 
declarations by eminent physicians are 
cited in substantiation of this conclu- 
sion.? 

A feature of the case to which too 
little importance seems to have attached 
at the trial has taken a position of great 
importance in the light of subsequent 
investigation. This concerns the effect 


of embalming fluid upon the lungs. It 
has already been seen that all of the ex- 
pert testimony was based upon the the- 
ory that the congestion was coextensive. 


It was also given and accepted upon the 
assumption that the embalming fluid did 
not enter the lungs. Dr. Donlin testi- 
fied that it could not enter the lungs 
when injected into the brachial artery, 
although he admitted that he had inves- 
tigated no authorities on the question. 
Prof. Witthaus said that the fluid would 
have no effect upon the lungs, that it 
would affect the lungs less than other 
parts of the body, that it would bleach 
the tissues, and that it would affect the 
lungs some. 

A committee of the highest authori- 
ties on embalming, in the country, have 
investigated this question, and they state 
that embalming fluid can be injected into 
the lungs, before rigor mortis, through 
the brachial artery, where the blood is 
not removed. A committee of the Med- 


224 Medico-Legal Journal, p. 32. 

3 See 28 Medico-Legal Journal, p. 127. See 
also 25 Medico-Legal Journal opposite p. 128, 
where it is shown that this same ceninien 
has been reached by the following eminent 
English surgeons and criminologists : yah 
Bell, F. R. C. S.; John Chiene, F. R. 
William Turner, KC. B.D. 2. ee Sh RS 
Henry D. Littlejohn, M. D.; - and Sir A. Con- 
an Doyle, M. D. 
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ico-Legal Society, after considering the 
evidence in the case, and in response to 
questions propounded to them by the 
society, reported * that the effect of em- 
balming fluid of the “Falcon” brand, in- 
jected into the lungs two hours after 
death and before rigor mortis, would be 
to produce a condition “so like true con- 
gestion that a microscopical or bacter- 
iologist examination would be required 
to distinguish between them.” It is im- 
portant in this connection to observe that 
Dr. Donlin, who performed the autopsy, 
was not permitted by the court to testify 
as to whether he used a microscope. 
The committee further say: “No reli- 
ance could be placed upon the conclu- 
sion formed or opinion expressed by a 
witness respecting the cause of death, as 
shown in the lungs, to be from chloro- 
form or any other cause, without tak- 
ing into consideration the fact of the 
body having been embalmed.” Further: 
“We have no reason for changing the 
certificate of death as issued by Dr. 
Curry, and upon which the coroner per- 
mitted the cremation of Mr. Rice’s 
body.” It remains to be noted that Dr. 
Williams testified that the presence of 
chloroform was not determinable from 
the blood, because of the presence of 
embalming fluid. 

There is much more, the consideration 
of which must be forborne because of 
the limitations of space. And yet it is 
thought that enough has been said to 
show that the wine press was hard 
wrought, apart from all knowledge im- 
parted by those who have investigated 
the case subsequently to the trial. Cer- 
tainly, in the light of such investiga- 
tions the propriety of the conviction is 
a matter of serious doubt. Too much 
stress cannot be placed upon the vary- 
ing stories recanted by Jones. And Pat- 
rick was convicted upon the testimony 
of such a man, corroborated—by what? 
Testimony of medical experts that noth- 
ing but an irritant gas or vapor will 
cause a congestion coextensive with the 


4See 24 Medico-Legal Journal, pp. 1, 4. 
The a is the personnel of the com- 
mittee: A. Grinnell, M. D., New York; 
+ a eS "Eeheis Philadelphia ; Hon. W. 
H. Francis, Newark; Justice Herold, M. D., 
New York; James Moran, M. D., New York; 
Valdemar Sillo, M. D., New York. 
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lungs, and that chloroform is such an ir- 
ritant. In their capacity as experts they 
were here reasoning from effect to 
cause.2 And what was the proof of the 
effect? Testimony of the physicians in 
their capacity as witnesses, who al- 
lowed the lungs to be cremated, and who 
retained the normal organs for exami- 
nation, that the lungs were coextensively 
congested, and that this was the only 
condition recognized as the cause of 
death. And above all, the entire case of 
the experts was based upon the assump- 
tion that the embalming fluid did not en- 
ter the lungs, and this assumption is dia- 
metrically opposed to the consensus of 
opinion of many of the foremost phy- 
sicians and embalmers of the world. To 
say now that there seems to be little evi- 
dence besides that of Jones, showing 
that death was due to other than nat- 
ural causes, is not to cast reflections up- 
on the experts, except in so far as such 
a statement entails the conclusion that 
they were mistaken. Their conclusions 
were circumscribed by the limitations of 
their knowledge, and it is by the exhaus- 
tive investigations of men of wider ex- 
perience, and, it may be, more profound 
learning, that the apparent weakness of 
the case is disclosed. 

Here is one of the many cases that 


5° In applying levemaapeial evidence whit 
does not go directly to the fact in issue, but 
to the facts from which the fact in issue is 
to be inferred, the jury have twe duties to 
perform: First, by a rigid scrutiny of the 
evidence to ascertain the truth of the fact 
to which the evidence goes; and thence to 
infer the truth of the fact in issue. This in- 
ference depends upon experience. When we 
have ascertained by experience that one act 
is uniformly or generally the cause of an- 
other, from proof of the cause we infer the 
effect, or from proof of the effect we infer 
the cause. Now, when this experience 
is of such a nature that it may be presumed to 
be within the common experience of all men 
of common education moving in the ordinary 
walks of life, there is no room for the evi- 
dence of opinion; it is for the jury to draw 
the inference. It is not because a man has 
a reputation for superior sagacity and judg- 
ment and power of reasoning, that his opinion 
is admissible. . But it is because a man’s 
professional pursuits, his peculiar skili and 
knowledge in some department of science, not 
common to men in general, enable him to 
draw an inference where men of common ex- 
perience . . . would be left in doubt.” New 
England Glass Co. v. Lovell, 7 Cush. 321. 
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go to justify the agitation for reform 
in the manner of taking advantage, in 
courts of justice, of the superior knowl- 
edge of scientists and other specialists. 
It has been frequently suggested that 
professional experts be excluded from 
the stand, and that there be appointed a 
board of experts, paid by the state, and 
chosen from among the most eminent 
specialists, whose duty it would be to 
hear the evidence touching scientific 
questions, and hand down its opinion, to 
be taken ex cathedra by the jury. That 
this would eliminate the unavoidable 
bias that attends an enlistment upon one 
side of a case is truly said by the advo- 
cates of this view. But the objection is 
interposed that such a course would con- 
stitute an invalid encroachment upon the 
prerogatives of the jury, in that it is ex- 
clusively the function of the jury to de- 
termine disputed matters of fact. 

There is no magic in the words “wit- 
ness” and “jury.” An expert as an ex- 
pert does draw conclusions from the evi- 
dence, although he is permitted to do so 
only where the question involved requires 
special knowledge not possessed by men 
of average intelligence.® He does not 
the less perform what has been a duty 
of the jury since the dicasteries of Peri- 
cles, because he does not sit in the jury 
box; nor is he the more a witness be- 
cause he does occupy the witness stand. 
His province is in fact to weigh evi- 
dence. 

It is said that there is no such en- 
croachment now because the jury are at 
liberty to disregard the opinions of the 
experts, and draw their own conclusions 
by reference, among other things, to the 
processes by which the experts arrived at 
their opinions. This is a perversity of 
reasoning. It means merely that the ex- 


6“Tt is not sufficient to warrant the intro- 
duction of expert evidence, that the witness 
may know more of the subject of inquiry and 
may better comprehend and appreciate it than 
the jury; but to warrant its introduction, the 
subject of inquiry must be one relating to 


some trade, profession, science, or art in 
which persons instructed therein by study or 
experience may be supposed to have more 
skill and knowledge than jurors of average 
intelligence may be presumed generally to 
have.” Ferguson v. Hubbell, 97 N. Y. 513, 
49 Am. Rep. 544. See also note 5, supra. 
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perts shall, to use the vernacular, be per- 
mitted to get away with it if they can, 
but that interference with the functions 
of the jury is obviated by the reserva- 
tion to them of the right to weigh the evi- 
dence, their supposed incompetency to 
deal with which rendered the expert 
opinions admissible in the first instance. 

One who sojourns in the law for long 
becomes so steeped in precedent that he 
has an antipathy for anything that bears 
the semblance of innovation. A due re- 
gard for precedent is good so long as 
the precedent is good. The conceded de- 
merits of expert testimony deserve no 
championship. So, argument is given 
the appearance of a defense of the jury 
system. The jury are to determine the 
facts, and no interference with them 
shall be tolerated, it is said. The in- 
tegrity of the jury system requires that, 
if advantage is to be taken of superior 
scientific knowledge, it shall be offered 
upon a partisan basis, in order that there 
shall be reserved to the jury the right to 
disbelieve and disregard it, upon the ul- 
timate ground that it was offered upon 
that basis. And there is no invalid 
interference with the functions of the 
jury, so long as they have the right to 
form a disbelief in respect of that which 
they cannot comprehend. Such is the 
logic of the present situation. 

The gradual process by which this 
evil has crept into the law accounts for 
the reluctance to eradicate it. ‘“Where- 
as new things piece not so well;” says 
Bacon, concerning innovations, “but 
though they help with their utility, yet 
they trouble with their inconformity. 
Besides, they are like strangers; more 
admired and less favored. All this is 
true, if time stood still; which contrari- 
wise moveth so round, that a froward 
retention of custom is as turbulent a 
thing as innovation; and they that rev- 
erence too much old times are but a 
scorn to the new.” It is but adding one 
voice to the clamor of a multitude, to 
express the hope that the near future 
will work a reform, to the end that it 
shall not be said that the Goddess of 
Justice is a Titania blinded by the magic 
liquid of slow evolution, and unable to 
see the grotesque shapes of those whom 
she caresses. 





The Unwritten Law 


BY A. M. HARVEY 
of the Topeka (Kansas) Bar 


HERE is a class of 
unwritten law which 
does not and cannot 
become written law, 
because it approaches 
so near the danger line 
that man dare not re- 
cognize it to the extent 
of publishing it and de- 
claring it as a part of the positive law. 
It is the unwritten law of the sea that 
a captain must go down with his ship. 
Men dare not write it into the contract, 
and nations dare not incorporate it in 
their navy or marine regulations; yet 
the sturdy tyrants of the sea know the 
law, and believe that to obey it betters 
their service ; and there are few instances 
of its being disregarded. 
It is the unwritten law of the army 
and navy that an officer shall not seek 
cover, or at least shall not show appre- 


hension of danger to his person, in time 
of battle and in the presence of enlisted 


men or common sailors. In the Franco- 
Prussian war, nearly four thousand of- 
ficers of the German army were killed, 
and the great majority of them gave up 
their lives because they believed in this 
law of conduct. In obedience to this 
law, Farragut bound himself to the mast, 
Lee rode to the head of his charging 
column at the bloody angle, and Lawton 
walked coolly in front of the line and 
was shot in the presence of his men. 
We do not find this law in the army 
and navy regulations, and never shall, 
but our officers respect it and obey it. 
The law of the right of revolution has 
been much talked about and much writ- 
ten about. Every intelligent citizen be- 
lieves that he has the right, under cer- 
tain conditions, to oppose the estab- 
lished government of his own land, and 
join in an effort to establish another in 
its place. Just prior to and during our 
Civil War there was much discussion in 
this country, by learned men on either 
side, of the right of revolution, and the 
“higher power” and the “greater law” 


were appealed to with equal earnestness 
by Sumner on one side and Jefferson 
Davis on the other. However, their dis- 
cussion has left this law as it has ever 
been,—undefined and unrecognized by 
courts and legislatures, but still existing 
as the only law that hangs the sword 
of warning and danger over those in 
authority. 

The law justifying one person in the 
killing of another has required the seri- 
ous consideration of every country. 
Every criminal code provides certain 
punishments for homicide, and many of 
them graduate the punishment with mi- 
nute particularity, according to the cir- 
cumstances of the killing, so that any 
one of six crimes may be involved in a 
single tragedy. Such codes also attempt 
to define what killing is justifiable and 
what is excusable, and, with their inter- 
pretation by the courts, attempt to de- 
scribe the only conditions under which 
one human being can kill another and not 
be guilty of crime. Criminal codes have 
differed very materially in provisions of 
this kind. We have been unable to find 
a criminal code that has gone as far in 
attempting to describe the different situ- 
ations that would constitute justifiable or 
excusable homicide as the Hebrew code. 
In fact, the Hebrew code almost stands 
alone in its recognition of man’s desire 
to kill and his right to have that desire, 
and that climax of all satisfactions which 
comes to him who, under great provoca- 
tion, slays another. It is not at all 
strange that in this branch there should 
be an extended code of unwritten as 
written law,—unwritten now and always 
to be unwritten, for the reason that the 
recognition given by its embodiment in 
the statutes would be taken as a license 
by dishonest men, and would result in 
harm rather than good. It is an unwrit- 
ten law among the officers of the army 
that if a subordinate officer kills a su- 
perior officer because that officer has pub- 
licly degraded him by striking him, or 
by other action equally humiliating, then 
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the court-martial will not convict. Dur- 
ing the Civil War, at Louisville, Ken- 
tucky, General Nelson said to General 
Davis, “How many men have you?” 
General Davis replied, “About”—giving 
an’ approximate number. Nelson said, 
“You an army officer and say ‘about’! 
Why don’t you know how many men you 
have?” And with that he struck Davis 
in the face with his glove. Davis shot 
and killed him, and the court-martial ac- 
quitted Davis. 

The most common illustration of the 
unwritten law of homicide is where a 
person kills another, honestly and in 
good faith believing that that person has 
wilfully and deliberately imposed upon 
and degraded, either the man himself or 
some member of his family who was 
otherwise innocent and virtuous. In 
such a case a jury will not convict him 
of murder. The application of this law 
is so common that there is found much 
discussion of it in newspapers and 
among men generally. Criticism of ju- 
ries for acquittals in cases of this kind 
is frequently heard among men whose 
conception of the law is such that they 
do not understand it to be the duty of 


a jury to consider any rule of action ex- 
cept that found in the statute books. 
One or two illustrations taken from the 
records of the courts of our state might 
not be out of place. 

A certain man resided in one of our 
cities of about three thousand popula- 


tion. His family consisted of himself, 
his wife, and two daughters. The young- 
er daughter was the pet of the family 
and the pride of her father. She mar- 
ried a well-to-do business man whose 
habits of life made him give more 
thought and consideration to his busi- 
ness than to his family. The young 
woman was musical, and with the con- 
sent of her husband she associated free- 
ly with other musicians, and attended 
musical entertainments with her ac- 
quaintances, while her husband devoted 
himself to money making. She went to 
a neighboring town to attend a musical 
festival, and, before she returned home, 
scandalous talk was there giving a de- 
tailed account of certain unseemly con- 
duct on her part. Her husband, who 
was too busy to give the matter much 
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attention, simply informed her father 
that she could not return to his home, 
and so she went to her father. The 
young man who was associated with her 
in the scandalous conduct came to the 
hotel of their town, and took up his 
abade there, and talked freely to different 
persons about what he had done, and, 
among other things, boasted that he 
would have a talk with the young wom- 
an’s father, and that he would take care 
of her. The father sent him word to 
stay away, and at the same time armed 
himself with a revolver. The next day, 
as the father was coming down the main 
street of the city, he met this young man, 
who started to approach him with a self- 
confident, almost insolent, air. The old 
man struck him over the head with a 
heavy cane, and then, producing his re- 
volver, shot him dead. No weapon of 
any kind was found on the dead man’s 
body, and there was no evidence what- 
ever of an attack being made by him, or 
of any of the circumstances that might 
establish justifiable or excusable homi- 
cide. The father was indicted, and the 
case came on for trial. His attorneys 
planned that they would argue to the 
jury that he was not responsible for his 
action because of temporary insanity, 
but the old man was hard-headed, and he 
insisted upon taking the stand, and 
there he told the jury how much he re- 
gretted the killing, but at the same time 
he said that he never was more respon- 
sible in his life, and that he knew per- 
fectly well what he was doing, and, more 
than that, if that part of his life could 
be lived over again, he would not make 
his conduct different, nor hesitate to kill 
the man. The story of the provocation 
and this story of the killing went to the 
jury, under the usual instructions of the 
court. After short deliberation the jury 
returned a verdict of “not guilty.” 
Another recent case was one wherein 
a young man of promise and of high 
ideals had the misfortune to have a bru- 
tal father. Certain brutal and inhuman 
conduct of his father toward his young- 
er sister was related to the boy, and he 
deliberately walked into another room 
where his father was, and killed him. 
None of the circumstances of justifica- 
tion or excuse as laid down in the stat- 
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utes were present. All of the facts were 
presented to the jury, and the jury was 
instructed on all of the degrees of mur- 
der and manslaughter. After deliber- 
ation a verdict was returned, finding the 
boy guilty of the lowest degree of man- 
slaughter. The court, being impressed 
with the same consideration as the jury, 
paroled the defendant, so that he did not 
have to spend a day in prison on ac- 
count of the killing, and the court’s ac- 
tion in this matter was approved by our 
supreme court. 

Much has been written and much dis- 
cussion has been had upon the failure of 
the jury to acquit on the urging of the 
unwritten law in the Thaw case. The 
facts did not bring the case within the 
law that moves juries to acquit the kill- 
er. Thaw was dishonest and licentious, 
and himself indifferent to the virtue of 
his wife. The able lawyer conducting 


the defense had presented evidence mak- 
ing an unqualified verdict of. guilty im- 
possible, and then, to avoid a verdict of 
not guilty on the ground of insanity, he 
“pulled for the shore,” and made a gal- 
lant effort to secure a general verdict of 


not guilty. He should not be censured 
for his zeal; neither should the jury be 
especially praised for detecting the fal- 
lacy of his argument. 

Court records are full of instances of 
acquittal of persons charged with mur- 
der, where no positive law can be found 
that would support the verdict. If we 
are right in our conclusions that the posi- 
tive law is a child of the unwritten law, 
and that law is something to be discov- 
ered and administered, instead of some- 
thing to be made and administered, then 
we may well withhold our criticism of 
juries in cases of this kind. 

When we say that it is the province 
of the jury to pass upon the facts of a 
case, we have not told the whole truth. 
If this were true, then only special ques- 
tions would be submitted to a jury, and 
the general verdict would not be re- 
quired. We often hear the court instruct 
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the jury that, to determine the weight 
of the evidence, the jurors may take into 
consideration their knowledge of simi- 
lar transactions common to the gener- 
ality of mankind. Requiring a general 
verdict based on the law as given by the 
court and the testimony as learned from 
the witnesses, in actual practice, requires 
the jurors to interpret and apply the 
law as given by the court in harmony 
with that knowledge of the law common 
to the generality of mankind. Our stat- 
utory provision making the jury the 
judge of the law as well as the facts in 
libel cases is a recognition of this func- 
tion of a jury, which is exercised in a 
greater or less degree in every case when 
a general verdict is rendered. 

If the rendering of a verdict of guilty 
in a given case would shock the moral 
sense of justice in the minds of the ju- 
rors, then we ought not to expect or de- 
mand a verdict of guilty. Emerson has 
said: “Things refuse to be misman- 
aged long. Though no checks to a new 
evil appear, the checks exist and will 
appear. If the government is cruel, the 
governor’s life is not safe. If you tax 
too high, the revenue will yield nothing. 
If you make the criminal code sangui- 
nary, juries will not convict.” 

In conclusion, it may be suggested that 
if one would seek to establish a writ- 
ten law, he should first examine the un- 
written law upon which it must rest, 
and, if this does not approach his ideal, 
he must exert his power upon the condi- 
tions that necessarily bring about the 
law. If he can abolish poverty, oppres- 
sion, and hard conditions on the one 
hand, and ignorance and mental de- 
formity on the other, then he may abol- 
ish the laws that they called into exist- 
ence, and other and better laws will 
spring up in their stead. This is the true 
solution of the reformation of the law.— 
From an Address delivered before the 
Kansas State Bar Association, January 
12, 1911. 





Criminal Slang 


BY JOSEPH M. SULLIVAN, LL.B., 
of the Boston ( Mass.) Bar 


HAT is slang? Slang, 

briefly defined, is low, 

vulgar, and unauthor- 

ized language; a popu- 

lar but unauthorized 

word, phrase, or mode 

of expression; low, 

popular cant; also the 

jargon of some partic- 

ular calling or class in society; as the 

slang of the theater, of colleges, sailors, 

gypsies, thieves, and various other types 

that compose the dregs and cast-offs 

of society. The “patter” of the “Bowery 

tough,” “Cockney footpad,” or “Paris 

gamin” is a subject full of vital human 

interest to the student of philology not 

averse to researches in the labyrinths 

of that part of human society known as 
the “underworld.” 

Slang had its birth in “criminality.” 

Take, for example, the speech of gypsies 

and Magyars. The language of these 


vagabond races was intelligible only to 


the immediate members of each indi- 
vidual tribe; as a class they were de- 
cidedly criminal, and from their argot 
sprang ancient criminal slang. Their 
slang language is the same to-day as it 
was in the fourteenth century, and is 
still unscathed by the mutation of time. 
The criminal classes of India use warn- 
ing cries, and employ cipher marks to 
tell subsequent prowlers of the condi- 
tions of the neighborhood; and in this 
respect they are similar to our “yegg- 
men” of the present day in America, a 
class whose activities have baffled the 
keenest minds of the United States gov- 
ernment, and in the suppression of whom 
as a class the Postoffice inspectors have 
ignominiously failed. 

Modern criminal slang has for its dis- 
tinguishing features expressiveness and 
applicability. It has taken our modern 
civilization to make the present-day 
criminal and evolve his peculiar dialect. 
Many of the slang expressions which 
are in current use among the American 
criminals of the current day will, be- 


cause they convey so much truth in a 
“pat” form, eventually find a place in 
all the dictionaries. The peculiar lan- 
guage used by the underworld is, to my 
mind, due to their perverted but acute 
mentality. 

Just as the “yeggmen” finds a bur- 
glar’s kit and dynamite an essential 
preparation for blowing open safes, so 
the criminal finds his own slang a most 
convenient and useful mode of expres- 
sion because of its brevity and its use- 
fulness in conveying so many ideas in 
a very few words. To-day, on all sides, 
we hear the slang expression of the deft, 
furtive pickpocket or “dips,” the vocabu- 
lary of the “yegg” or “boosters,” the 
confidence man, the counterfeiter, and of 
every class and kind of criminal which 
is to-day operating in America. 

Slang is too big, too vital, too much 
a part of language (and a living part), 
for us to ignore it,—words scribbled in 
the margin of life’s page. Some of these 
survive and creep into the text. Its ori- 
gins have always mystified the savant, 
and its use amused the ordinary mortal. 
Learned societies are to-day puzzling 
their wits over the “Jobelin of Villon,” 
trying in vain to decipher what that 
prince of crooks meant by some of his 
astonishing rhymes. Many of his mean- 
ings are to-day utterly unknown. Victor 
Hugo thought criminal slang worthy a 
chapter in “Les Miserables.” Every 
earnest investigator of the underworld 
agrees with him. This subterranean dia- 
lect, obscure, ingenious, wonderfully 
poignant, which passes muster every- 
where as a lingua franca among crimi- 
nals, is surely worth more than a casual 
study. 

To everybody the subject appeals as 
interesting. But to certain classes it is 
vital. I mean all detectives, policemen, 
lawyers,—in short, all persons in any 
way whatever connected with the admin- 
istration of justice. Crooks can converse 
at will in the presence of the police, or 
can write to each other without at all 
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divulging to the uninitiated their mean- 
ing. Justice might less often miscarry, 
were the subject more thoroughly and 
generally understood. 

Perhaps you will ask why the under- 
world uses a language the possession of 
which arouses instant suspicion and per- 
haps immediate detection. The average 
policeman in all of our large American 
cities is not deeply versed in criminal 
slang and its meaning; he is what the 
underworld calls a “harness-bull,” to wit, 
an officer in uniform, and the average 
criminal treats his knowledge with con- 
tempt. The prevailing ignorance of the 
meaning of criminal slang among police 
officers, detectives, sheriffs, and other of- 
ficials intrusted with the enforcement of 
the criminal laws is due to the fact that 
the meeting of thieves and police is nat- 
urally a hostile one; the culprit is in fear, 
and is overawed by the weight of au- 
thority. This is not calculated to inspire 
any confidence on grounds of friend- 
ship, because to learn the peculiar argot 
of criminals one must mix with them 
socially and become a hail-fellow well 
met, and in this way become familiar 
with their language and mannerisms. 
Then again, the policeman doing patrol 
duty on the streets of our large cities 
is dressed in full uniform and is a 
marked man, and_ consequently is 
shunned by all members of the light- 
fingered fraternity. 

The plain-clothes men have a slightly 
better opportunity to obtain a knowledge 
of criminal slang and thief vernacular. 
If a thief has experienced a bad fall (an 
arrest), he is put to his wits’ end, and, 
as he is naturally resourceful, he begins 
at once to get on the right side of the 
arresting officer. This is where the ap- 
plication of “salve” (getting on the right 
side of the arresting officer) begins; and 
by reason of this enforced familiarity the 
officer might pick up a few words of 
slang here and there; but the knowledge 
he gains in this way is never a burden 
to him. Then again, thieves from dif- 
ferent parts of the United States have 
different dialects and colloquial sayings, 
and a thief from the Pacific Coast would 
use a great many words that are wholly 
unknown to the New York pickpocket. 
Of course, after a “meet” of Western 
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thieves with Eastern thieves an inter- 
change of slang and “pat’’ words fol- 
lows, and one readily picks up the cant 
words and sayings of the others. An 
examination and critical study of crimi- 
nal slang will, to my mind, prove instruc- 
tive and entertaining to the reader. We 
will take for the first illustration the pick- 
pocket, who is called in the slang lan- 
guage “a gun.” A “gun” is a thief who 
does not use force,—somewhat of a para- 
dox, but nevertheless true; and in this 
manner he is distinguished from the “go- 
rilla,” the strong-arm highwayman, who 
holds up people on the highway, and re- 
lieves them of their valuables. 

A “grafter” is a thief, in the language 
of criminals. This meaning will prob- 
ably be adopted by honest men, and find 
a place in all the dictionaries. Then too, 
the term “jail arithmetic” is so applica- 
ble to our embezzling bank officers, con- 
scienceless financiers, swindling contract- 
ors, et id omne genus, that it deserves 
a place in our literature. 

That criminals consider all persons 
holding office under a political govern- 
ment “political paupers” should merit 
the attention of civil service commis- 
sions. 

A complaint or charge of crime is a 
“rap,” and the complainant is the “rap- 
per.” The one whose property is stolen 
is the “sucker,” and the judge is called 
a “beak.” 

A “fall” is an arrest, and “fall money” 
is the money which is used to liberate 
aman from custody. “To spring a man” 
is to bail one out who is under arrest; 
and to help square the “sucker” and get 
a man off clear from any charge of 
crime, the “underground wires” must be 
used. A pocketbook is a “poke,” and a 
man who jumps his bail bonds, becom- 
ing a fugitive from justice, is a “la- 
master.” 

The thief who steals your pocketbook 
is the “wire” or “tool,” and a gang of 
pickpockets consisting of three or more 
people who travel together to steal is 
called a “mob.” <A “swell mob” is a 
gang of first-class pickpockets who can 
hire first-class legal talent, and have good 
financial backing. 

When a man is convicted of crime he 
is “settled,” or, to use the English 
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phrase, “unfortunate.” If a girl loses 
her fellow through a court sentence she 
is “divorced,” in the language of the 
underworld. 

A “swell mouthpiece” is a very good 
lawyer, while a very bad one is called a 
“shyster.” 

A pickpocket is frequently called a 
“dip,” and in Western states a “cannon.” 

A shoplifter is called a “booster,” or 
“hois-ter” or “hyster,” and an exception- 
ally smart one “a swell booster.” A 
green-goods man when plying his trade 
is said to be “out of the spud.” Store 
thieves who steal jewelry are called 
“penny-weighters,” while thieves who 
tap store tills are called “damp-getters,” 
and when working are said to be “out of 
the heel.” 

Thieves who steal diamonds or other 
precious stones from the person are 
called “‘propgetters” or “stone getters.” 
A woman thief is called a “gun-moll,” 
and a male thief who makes a specialty 
of robbing women is called a “moll-buz- 
zer.” A safe blower is called a “gopher 
man,” “peterman,” or “yeggman,” and 
“gerver,” and an empty safe is called 
“bloomer.” A second-story worker who 
breaks and enters dwelling houses is 
called a “houseman,” “porch-climber,” 
and “flat worker.” 

“Turn out” is to discharge from ar- 
rest and put a man on the street. 

A woman who decoys men, and then 
her accomplice (alleged husband) black- 
mails them, is called a “badger worker” 
or “panel worker.” 

The go-between of lobbyists, who 
buys up legislators, is called the “gravel- 
train,’ because he has the “rocks” where- 
by he can debauch legislators; and the 
lobbyist himself is known to the crimi- 
nal world as a “dress-suit burglar.” 

The thief who robs drunks is called 
a “lushtoucher,” and the stylish hotel 
beat is called a “baron.” A lodging 
house is called a “doss-house,” and to 
sleep is to “doss.”’ 

A restaurant is a “dump” or “bean- 
ery,’ and a convict who works the 
churches and is insincere in his profes- 
sion of religion is termed a “mission- 
stiff.” A minister is called a “sky-pilot,” 
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and a Catholic priest is called a “Gal- 
way” or “buck.” 

A prison turnkey is alluded to as a 
“screw,” and prison food is called 
“steamed grub.” 

“Mugged” is photographed, and 
“stood up” is to be placed in the line 
at police headquarters for identification, 
and exposed to the gaze of probable 
“rappers.” 

An “Irish Club House” is the police 
station, and an “ink pot” is a resort for 
low characters. 

A “thimble” and “turnip” is a watch, 
and counterfeit money is “bad dough.” 
Diamonds with flaws are called “bum 
rocks,” and a “fixer” is a man who looks 
after the interests of the man who is 
arrested, squares the “sucker,” hires the 
lawyer, and attends to all necessary de- 
tails. 

A chief of police is a “buzzard” or 
mean person, and a “good fellow” is a 
thief, man or woman, who pays his bills. 

A “prison stool pigeon” is a “trusty 
psalm singer,” or “pig,” and “stick and 
slug’’ means “keep together and fight.” 

“Slinging the lingo” is to hold a con- 
versation in slang, while a “mush” is an 
umbrella, and a “wipe” is a handker- 
chief. 

“Track 13 and a wash out” is a life 
sentence in a Western penitentiary, and 
“Salt Creek” means death in the elec- 
tric chair. 

“Anchor” is a stay of execution of 
sentence, and a “life boat” is a pardon. 

“Making the boast” is getting by the 
pardon board and obtaining a pardon. 
“Shake down” is paying for police pro- 
tection against your will, and a- “dead 
criminal” is one who has become dis- 
couraged, reformed, or given up graft- 
ing. 

“Rat” is a cheap thief who squeals on 
“fall money,” and refuses to pay his 
bills. 

These are but a few specimens out of 
hundreds which might be given. The 
vocabulary of criminal slang is large; 
and, strangely enough, there runs 
through it a vein of good-natured hu- 
mor. 





Cross-Examination of the Perjured 
Witness 


BY FRANCIS L. WELLMAN 


Being the part of Chapter IV, from his remarkable book, entitled 
"The Art of Cross-Examination," copyright 1903, by MacMillan 
Company, New York, and reprinted in CASE AND COMMENT by 


special permission of the author. 


WO famous cross-ex- 

, aminers at the Irish 

bar were Sergeant 

Sullivan afterwards 

Master of the Rolls in 

Ireland, and Sergeant 

Armstrong. Barry 

O’Brien, in his “Life 

of Lord Russell,” de- 

scribes their methods. “Sullivan,” he 
says, “approached the witness quite in a 
friendly way, seemed to be an impartial 
inquirer seeking information, looked 


surprised at what the witness said, ap- 
peared even grateful for the additional 


light thrown on the case. ‘Ah, indeed! 
Well, as you have said so much, perhaps 
you can help us a little further. Well, 
really, my lord, this is a very intelligent 
man.’ So playing the witness with cau- 
tion and skill, drawing him stealthily on, 
keeping him completely in the dark about 
the real point of attack, the ‘little ser- 
geant’ waited until the man was in the 
meshes, and then flew at him and shook 
him as a terrier would a rat. 

“The ‘big sergeant’ (Armstrong) had 
more humor and more power, but less 
dexterity and resource. His great weap- 
on was ridicule. He laughed at the wit- 
ness and made everybody else laugh. 
The witness got confused and lost his 
temper, and then Armstrong pounded 
him like a champion in the ring.” 

In some cases it is wise to confine your- 
self to one or two salient points on which 
you feel confident you can get the wit- 
ness to contradict himself out of his own 
mouth. It is seldom useful to press him 
on matters with which he is familiar. It 
is the safer course to question him on 
circumstances connected with his story, 
but to which he has not already testified 


and for which he would not be likely to 
prepare himself. 

A simple but instructive example of 
cross-examination conducted along these 
lines is quoted from Judge J. W. Dono- 
van’s “Tact in Court.” It is doubly in- 
teresting in that it occurred in Abraham 
Lincoln’s first defense at a murder trial. 

“Grayson was charged with shooting 
Lockwood at a camp meeting, on the 
evening of August 9, 18—, and with run- 
ning away from the scene of the killing, 
which was witnessed by Sovine. The 
proof was so strong that, even with an 
excellent previous character, Grayson 
came very near being lynched on two 
occasions soon after his indictment for 
murder. 

“The mother of the accused, after fail- 
ing to secure older counsel, finally en- 
gaged young Abraham Lincoln, as he 
was then called, and the trial came on to 
an early hearing. No objection was 
made to the jury, and no cross-examina- 
tion of witnesses, save the last and only 
important one, who swore that he knew 
the parties, saw the shot fired by Gray- 
son, saw him run away, and picked up 
the deceased, who died instantly. 

“The evidence of guilt and identity 
was morally certain. The attendance 
was large, the interest intense. Gray- 
son’s mother began to wonder why 
‘Abraham remained silent so long, and 
why he didn’t do something!’ The peo- 
ple finally rested.” 

The tall lawyer (Lincoln) stood up 
and eyed the strong witness in silence, 
without books or notes, and slowly began 
his defense by these questions : 

“Lincoln. And you were with Lock- 
wood just before and saw the shooting? 

“Witness. Yes. 
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“Lincoln. 
to them? 
“Witness. 
“Lincoln. 
feet? 
“Witness. 
“Lincoln. 
“Witness. 
“Lincoln. 


And you stood very near 


No, about 20 feet away. 
May it not have been 10 


No, it was 20 feet or more. 
In the open field? 

No, in the timber. 

What kind of timber? 

“Witness. Beech timber. 

“Lincoln. Leaves on it are rather 
thick in August? 

“Witness. Rather. 

“Lincoln. And you think this pistol 
was the one used? 

“Witness. It looks like it. 

“Lincoln. You could see defendant 
shoot,—see how the barrel hung, and all 
about it? 

“Witness. Yes. 

“Lincoln. How near was this to the 
meeting place? 

“Witness. Three quarters of a mile 
away. 

“Lincoln. Where were the lights? 

“Witness. Up by the minister’s stand. 

“Lincoln. Three quarters of a mile 
away? 

“Witness. Yes,—I answered ye twiste. 

“Lincoln. Did you not see a candle 
there, with Lockwood or Grayson? 

“Witness. No. What would we want 
a candle for? 
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“Lincoln. 
shooting ? 

“Witness. By moonlight! (defiantly). 

“Lincoln. You saw this shooting at 10 
at night, in beech timber, three quarters 
of a mile from the lights,—saw the pis- 
tol barrel, saw the man fire, saw it 20 
feet away, saw it all by moonlight? Saw 
it nearly a mile from the camp lights? 

“Witness. Yes, I told you so before. 

“The interest was now so intense that 
men leaned forward to catch the small- 
est syllable. Then the lawyer drew out 
a blue-covered almanac from his side 
coat pocket, opened it slowly, offered it 
in evidence, showed it to the jury and 
the court, read from a page, with care- 
ful deliberation, that the moon on that 
night was unseen and only arose at one 
the next morning. 

“Following this climax Mr. Lincoln 
moved the arrest of the perjured witness 
as the real murderer, saying: ‘Nothing 
but a motive to clear himself could have 
induced him to swear away so falsely the 
life of one who never did him harm!’ 
With such determined emphasis did Lin- 
coln present his showing that the court 
ordered Sovine arrested, and under the 
strain of excitement he broke down and 
confessed to being the one who fired the 
fatal shot himself, but denied it was in- 
tentional.” 


How, then, did you see the 


TO BE CONTINUED. 


The old severity of the penal code has long since 
passed away, yet the ancient procedure with all its loop- 
holes of escape and all the safeguards and presumptions 
in favor of the criminal is, to a large extent, still retained. 
It is largely inapplicable to present conditions, and in 
the interest of justice, as well as social order and security, 
it ought to be modified, as it has been in England, where 
it originated.—Prof. James W. Garner. 
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Criminal Law Reform 


Suggestions Contained in Addresses Delivered by Prominent 
Members of the Bar on Chis Important Subject. 
wy 
By Hon. F. H. Norcross, Chief Justice Supreme Court Nevada: 
FOR centuries the world has proceeded upon the theory that the way to deal with 


crime was to impose severe punishment upon the offender. Long sentences, to be 
served out in prisons, where only hardship and cruelty were to be expected, were 
considered the proper thing. Terror was to be the force that was to hold crime in 
check. It has taken the world many centuries to make at last a beginning in experi- 
menting upon some theory in dealing with crime, other than that of vengeance. Grad- 
ually, more and more, during the last quarter of a century, different ones intrusted 
with the administration of justice and the enforcement of law concluded that it might 
be worth while to try the experiment of injecting a little more of intelligent and 
well-directed humanity into the methods of dealing with offenders. When these 


methods were tried, usually conditions were found to improve. 
ey 
By Hon. Horace E. Deemer, Chief Justice Supreme Court lowa: 
P ENOLOGISTS have demonstrated that it is not the severity of punishment which 


acts as a deterrent from crime. Certatnty and celerity of the processes of the law 
are really the greatest discouragement to the criminal classes. When the offender 
has been convicted of his wrong to society, then may society justly show mercy; then 
should it begin an investigation as to its own responsibility for the conditions which 
brought ‘about that wrong; and then should it undertake the solution of the problem 
of how to treat the culprit. Punishment should be made to fit the criminal, and not 
the crime; and he whose liberty is a menace to society should be restrained just so long 
as it is unsafe to the community for him to be given his freedom. Determinate sen- 
tences have been a dismal failure, and the time has arrived for that sort of punishment 
which commends itself to a humane, intelligent and responsible people. Practically all 
of the leading penologists of this country now favor the indeterminate sentence as 
the only reasonable and entirely just method of punishment; and the scheme is worthy 
of the best thought of all associations having at heart the interests of our common 


humanity. 
DR 


By Gerard Brandon, Esq., of Natchez, Miss. : 


]t is in the infliction of penalties that we find the most glaring inequalities in the 

application of our criminal laws. Most misdemeanors are punishable with fine or im- 
prisonment, in the alternative. Usually the fine is imposed (except in aggravated cases 
or where the accused is specially low in the social scale),—the defendant to stand 
committed till the fine and costs are paid. The offender with more money or friends 
pays his fine and is released; the defendant without money or friends serves the jail 
sentence. Even where the offender whose means are small manages to pay his fine and 
costs, the hardship upon him is much greater than where the same fine is imposed 
upon one with greater ability to pay. Yet how seldom, in considering the degree of 
punishment to be inflicted and the amount of fine to be imposed, does the magistrate 
think of the ability of the accused to pay. The imposition of a fine of $5 on one 
man may be a more severe punishment than a fine of $500 on another. The only 
means by which an equality of punishment in cases of misdemeanors can be secured 
is by so altering our penal statutes as to abolish fines altogether, ~ to impose jail 
sentences only. Then all men will truly be equal in the sight of the law. It 
is just as easy (or just as hard, if you prefer) for one man « another to go to jail; 
it is not just as easy for one man as ane to pay a fine. 
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By President Taft: 


"THERE is no subject on which I feel so deeply as upon the necessity for reform in 
the administration of both civil and criminal law. ‘To sum it all in one phrase, the 
difficulty in both is undue delay. It is not too much to say that the administration of 
criminal law in this country is a disgrace to our civilization, and that the prevalence 
of crime and fraud, which here is greatly in excess of that in European countries, is 
due largely to the failure of the law and its administration to bring criminals to 


justice. 
ve 
By Emanuel M. Grossman, Esq., of St. Louis, Mo. : 


OUR criminal law is, of course, the great cause of popular discontent. To it, more 

than to any other department of the law, may be charged the growing disrespect of 
all law and the loss of prestige of the lawyer. It is a most deplorable fact, and to 
the great shame and discredit of our civilization, that in this country, at this advanced 
age, the statistics show more homicides in proportion to population than in all the prin- 
cipal countries of Europe put together. It is said that we are guilty of about nine 
thousand homicides annually, with only little more than one out of every one hundred 
avenged by legal execution. But such lax treatment of crime is not altogether to be 
charged to the law. The people themselves, who, through the jury, fix the standard 
of conduct, are largely to be held accountable. . . . But the technicalities of the 
criminal law are chiefly responsible for the deplorable state of public disapproval. The 
vicious doctrine of presumed prejudice—presumed, as in this state from errors of even 
insignificant triviality, even from error committed by a stenographer in the misspelling 
of a word, or in the omission of the article “the,” though the crime with which the de- 
fendant was charged and found guilty may have been the most atrocious known to our 
civilization,—has brought upon our law and courts such a storm of disapproval that 
lawyers find it futile to attempt to allay it. 


me 
By North T. Gentry, Esq., of Columbia, Mo. : 
A SERIOUS defect in our Criminal Code is the abuse of the law on the subject 


of continuances, and on the subject of change of venue. It often happens, indeed in 
some countries it is the practice, for the defendant in a criminal case who is out on 
bail and wko is interested in dodging a trial, to procure as many continuances from the 
regular judge as possible, and, when his last application for a continuance is overruled, 
to ask for a change of venue on account of the prejudice of the judge, and thereby secure 
another delay. After the new judge is called in, another delay is asked for on the 
ground that the defendant has just then discovered that the inhabitants of the county 
are so prejudiced against him that he cannot have a fair and impartial trial. 


me 
By Hon. M. C. Sloss, Associate Justice Supreme Court California: 


THE public cannot successfully cope with the perpetrators of crime, unless it has the 

right to call upon them to either give a statement of the facts, or run the risk of 
having an unfavorable inference drawn from their failure to give it. Nor would there 
be danger of injustice from the adoption of this change. An innocent man could rarely, 
if ever, be harmed by taking the witness stand to declare his innocence. “It must not be 
forgotten,” said a prominent New York lawyer in a recent address, “that the rule that 
a defendant in a criminal case cannot be compelled to incriminate himself was enacted 
at a time when the defendant was not allowed to be a witness in his own behalf.” 
And he added the opinion that “nine out of ten crimes go unpunished because of the 
tradition, which found its birth in the Dark Ages.” 

Side by side with the limitation of the right of the accused to stand mute should 
go the absolute prohibition of testimony or confessions obtained from persons under 
arrest, as the result of private questioning by officers of the law. The horrors of the 
“third degree” are the direct result of the rule prohibiting the prosecution from calling 


the accused as a witness, or basing any argument upon his failure to take the witness 
stand in his own behalf. 
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Aqueduct Building, 


Genius and Jails. 


ENIUS is generally erratic, and of- 
ten has a fine disregard for conven- 
tionalities and laws. This attribute has 
led many a man, highly endowed by na- 
ture, to a prison cell. A few months 
ago it was discovered that a young man 
in a Western penitentiary was a gifted 
poet——a more than potential Villon or 
Wilde,—one whose lines suggested the 
fiery rapture of Swinburne’s verse. He 
had been imprisoned, when but nineteen 
years of age, for stealing a small sum 
of money at a time when he was starv- 
ing. Executive clemency was asked and 
obtained in his behalf. 
Another prisoner showed himself able 
to produce in a far northern latitude 


wonderful results with lemon trees. He 
succeeded in raising, in the prison yard, 
lemons weighing two or three pounds. 
For him also a pardon was asked. 

Another penitentiary contained a 
mathematical genius who claimed to have 
discovered “the reduction of the general 
equation of the tenth degree to an equa- 
tion one degree lower.” If he has made 
this discovery, hitherto believed impos- 
sible, he has made a name for himself 
as great or greater than any mathema- 
tician, living or dead. 

Such instances as these bring up a 
delicate question as to society’s duty to 
a criminal under such circumstances. 
Having found a genius in a prison cell, 
shall it leave him there to work out his 
time? Or shall it open the doors on the 
ground that his brilliant writings or rare 
discoveries have discharged his debt and 
“assoiled his shame?” 

It is clear that any man who has been 
reasonably punished, and who is willing 
and anxious to do better, ought to be 
given the opportunity. While genius 
ought not to confer immunity from pun- 
ishment, it may well be considered in 
abridging the penalty of the law,—es- 
pecially if the offender is repentant and 
willing to try to make the most of him- 
self. 


Playing the Game. 


T the recent session of the New York 

State Bar Association, Honorable 
Elihu Root repeated the statement which 
he made a year ago, “that we are too 
apt, at the American Bar, to act as if 
in litigation we were playing a game, 
with the judge as referee of the game.” 
This criticism is doubtless to a consid- 
erable extent deserved. Practically, the 
courts are a battle ground for the law- 
yers. There is no technicality too trivial 
for some attorneys to take advantage of 
it in defending their clients. The guilt 
or innocence of the accused is often 
given little thought by the opposing 
counsel, or is treated as a minor issue. 


513 





514 Case and 


The prosecutor and his associates feel 
it is their duty to convict. If they fail, 
it is a personal defeat. The attorneys 
for the defense are hired to free their 
client. If they lose, they feel that they 
have not earned their money, or at least 
have lost a part of that valuable asset 
calied professional reputation. In other 
words, it is a game between prosecu- 
tion and defense, in which life, liberty, 
and justice are incidentally involved. 

Such conditions are highly prejudicial 
to the best interests of the legal profes- 
sion and of the public. The field of 
criminal practice is one of notable op- 
portunity. It invites to eminent service, 
and offers special distinctions. It rests 
with the responsible members of the Bar 
to reform this evil, so far as it may ex- 
ist, in both criminal and civil actions. 
In the words of Senator Root: “Only 
the Bar itself can cure that, and realize 
the highest usefulness of a noble pro- 
fession by devoting its learning, its skill, 
and its best effort to securing for every 
suitor, as promptly as possible, a fair 
and final judgment on the merits of his 
case.” 


The Evolution of Portia. 


OTHING is more significant of the 

modern feminine invasion of the 
precincts of the law than the recent de- 
mand for a court to be conducted en- 
tirely by women, and for the purpose of 
trying cases wherein women alone are 
interested. It is urged that such a tribu- 
nal could be maintained successfully, es- 
pecially in our large cities, where there 
are not a few women who are engaged 
in the practice of the law. There would 
be a woman on the bench, women to 
plead at the bar, women in the jury 
box, and women litigants or culprits. 
Whether male spectators would be tol- 
erated, or unceremoniously ejected by 
the Amazon attendants, has not been an- 
nounced. 

This proposition, if seriously made, 
seems to have little to commend it. Our 
courts are open to men and women alike, 
and the rights of the latter are as care- 
fully protected as those of the former. 
In fact a woman, especially if attractive, 
has always been dealt with in a most 
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chivalrous manner by our juries. There 
is no more reason for basing a separate 
jurisdiction on the distinction of sex 
than there would be on the ground of 
nationality. 


Speeding up the Legal Machine. 


N Ohio judge of the common pleas 
court has established a new world’s 
record for granting a divorce. 

Reno judges held the speed title for 
some years, claiming that divorces could 
be secured in the courts of that city in 
five minutes. 

Then a Montana judge jumped into 
the limelight, demanding the speed title 
with a three-minute mark. His record 
stood for some time. 

In the Ohio case it took exactly two 
minutes and a half to send the complain- 
ing benedict under the wire, free. 

No time was wasted. Two witnesses 
were sworn in a twinkling of an eye. 
They testified in a few words. Statutory 
grounds were set up, and the judge held 
them to be sufficient for a decree. The 
case which had been in progress was in- 
terrupted but three minutes, and a di- 
vorce had been granted. 


- Idaho State Bar Association. 


THE last meeting of the Association 

held at Boisé from January 12th to 
14th is reported to have been the best in 
its history. 

A committee was appointed to draw 
bills relating to needed reforms in prac- 
tice and procedure, which will be pre- 
sented to the present session of the legis- 
lature. It is proposed to reduce the time 
within which a defeated party may ap- 
peal, from a year to sixty days, so that 
when real property is involved a cloud 
will not hang over the title so long. It 
is also urged that the practice of having 
an abstract of the evidence made by at- 
torneys for use on appeal be discontin- 
ued, and that, instead, the transcript be 
sent up by the clerk, and that the attor- 
neys then make a brief covering the 
points of law. 

The Bar also favors an increase in the 
salaries of judges of the supreme court, 








and an increase in the number of judges 
from three to five. 

Several excellent addresses were given 
and followed by interesting discussions. 
General Frank Martin, of Boisé, is the 
new President and B. S. Crow, of Boisé, 
was re-elected secretary. 

It is likely that the Association will 
meet annually hereafter, instead of bien- 
nially. 


Euthanasia and the Law. 


A FEW months ago an eminent pro- 

fessor in a prominent medical col- 
lege declared that suicide, and a deliber- 
ate hastening of death by a physician, 
are justifiable. He asserted that a per- 
son suffering from an incurable disease 
is justified in taking his life and putting 
an end to the torture. He declared that 
he did not believe that such an act would 
be held against the suicide in the future 
state. 

Thereafter a physician in a Western 
city advocated that a dose of prussic 
(otherwise hydro-cyanic) acid be given 
as a “mercy tablet” to all idiots and to 
the hopelessly insane. 

The question is presented in a modi- 
fied form by those who do not believe 
in the right of one person to kill an- 
other to end his agony, but who do be- 
lieve that we should avail ourselves of 
anodynes, even though their use in a 
hopeless case may shorten the brief re- 
maining span of life. 

Suicide has little to commend it. If it 
be conceivable that a sane man should 
wish to destroy himself, the act would 
partake more of moral cowardice than of 
Stoic fortitude. No man has a right to 
refuse to perform his allotted earthly 
pilgrimage, or to decline to undergo its 
disciplinary sufferings, however harsh; 
nor can he be sure that they will not 
overtake him in the after-world. It is 
the height of impiety for the creature to 
fling back the boon of life to his Cre- 
ator as a worthless gift. But although 


the law denounce this offense, it cannot 
prevent it; nor can the dead be punished. 

Just as people will continue to take 
their lives if they want to, in spite of all 
laws that are passed, so they will con- 
tinue to cling to life, however wretched 
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or desperate their condition, in spite of 
the theories of others that they ought 
to pass out quietly and peaceably. Hu- 
man beings are entitled to life just as 
long as human skill is able to maintain 
it. Aside from the judgments of a court 
of justice, who has a right to say that 
a human being has forfeited his life? 
Even the lives of the insane may not be 
as hapless as we deem them, or without 
their hidden meaning. 

There is much to commend the use of 
powerful anodynes to mitigate hopeless 
suffering. It is said that General Grant’s 
last days were made more comfortable 
by the use of drugs, which very likely 
actually shortened his life, and that he 
requested his physicians to use them. 

What ought the physician to do in 
similar cases? Should he give the medi- 
cine with the primary object of reliev- 
ing the pain, and risk fatal conse- 
quences? If the patient dies, would the 
law exonerate the physician? Would the 
court and jury presume, as in the case 
of a serious surgical operation, that the 
intent was merciful, and not homicidal ? 
Probably, where the parties are all repu- 
table it would be presumed that the ex’ 
gencies of the case required the medica: 
ment, and that the death was the inci- 
dental, and not the premeditated, out- 
come. 

The strictly private execution of con- 
demned persons in their cells, under the 
influence of an anzsthetic, has also been 
strongly urged, and is doubtless a hu- 
mane suggestion. It would at least cast 
over the death of criminals some touch 
of decency and decorum, and do away 
with the awful ceremony and disgusting 
apparatus of violent death. A man 
about to pay the last stern penalty of the 
law is not a thing to exult and gloat 
over ; nor ought his passing to be made a 
public spectacle. 


Women’s Night Court. 


THE women’s night court, recently es- 
tablished in New York city, may be 
described as the familiar police court 
with a restricted scope. 
A physician and a nurse supplement 
the judge. Women charged with va- 
grancy, intoxication, and public immor- 
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ality will be the court’s principal con- 
cern; and culprits will go to prison, or to 
hospital, according to their deserts, or as 
public policy may determine. 

The women of the street make up the 
greater number of the night offenders. 
Their cases present the most serious 
problem. Volumes have been written 
concerning these unfortunates. But one 
will search far for a book or pamphlet 
that even suggests a remedy or cure. 

“The probation system, reinforced by 
such excellent institutions as Waverly 
House,” says a writer in the Boston 
Transcript, “has been made the basis of 
much well-intended effort; but it is no- 
ticeable that even the philanthropic 
workers who do most through such 
agencies come at last to regard the wom- 
an of the street as a sort of psychologi- 
cal phenomenon, which they describe in 
their writings, and pity or condemn as 
the case may be, but for which they do 
not pretend to assign a _ preventive. 
Such writings not infrequently conclude 
with general remarks about ‘the oldest 
profession in the world,’ and let it go 
at that. 

“The recent amendments to the New 
York law provide for physical examina- 
tion of women thus arrested, and their 
commitment to hospitals for not less 
than one year, in cases where it appears 
that their condition is a menace to the 
community. The legislative commission 
on whose recommendation this feature 
of the law was enacted frankly stated 
that the suggestion was made only as a 
beginning. It did not predict the end- 
ing, but the tone of its report points dis- 
tinctly in the direction of the system in 
vogue in many foreign cities, of licens- 
ing and registering the Magdalens of 
the community,—an idea which would 
run counter to many of the settled pre- 
cepts of the American code of morals.” 

However, such specializations in legal 
procedure as are exemplified by the night 
court should engage the sympathetic in- 
terest of all who would promote social 
betterment. 
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The Court of Domestic Sorrows. 


ie New York a court of domestic rela- 
tions has been created by statutory 
provision. The matter has been specif- 
ically established to deal with cases of 
abandonment. With the increase in the 
economic pressure, and the uneasy shift- 
ing to and fro of a large alien popula- 
tion, cases of this kind have developed 
with disquieting frequency. The court 
will make a sincere endeavor to effect 
reconciliation wherever possible. In 
those numerous cases where the continu- 
ing absence of the husband and father 
puts any such adjustment out of the 
question, the court will administer jus- 
tice to the extent that is practicable, and 
will make provision for the abandoned 
wife and deserted family. Briefly sum- 
marized, the results to be accomplished 
by establishing one part of the magis- 
trates’ court for “domestic relations” 
cases will be: The expedition of this 
branch of the police court business; the 
protection of women and children from 
contact with crime and criminals; the 
more orderly, painstaking, and sympa- 
thetic consideration of their stories, and 
the opportunity, by reason of better in- 
formation, for both magistrates and 
their probation officers to get into some 
degree of personal touch with the fami- 
lies who are in trouble. It is also 
planned to establish a branch office of 
the superintendent of the out-door poor, 
in the building in which is located the 
“domestic relations” court, so that this 
official may work in harmony with the 
magistrates. Facilities will be given al- 
so for representatives of charitable so- 
cieties to render their aid as conditions 
permit; and these latter will, no doubt, 
be of considerable assistance by way of 
investigating details that the magis- 
trates, even with such probation officers 
as may be assigned to them, cannot give 
attention to. 

A court of domestic relations cannot 
fail to make for greater humanity, and 
greater intelligence in classes of cases 
that particularly call for those qualities. 
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Among the New Decisions 


Brief comments on recent decisions of our Supreme Courts 


Abatement—suit in other state—insurance 
policy.— The pendency of a suit in one 
state upon a policy of insurance is gen- 
erally held not to constitute a ground of 
abatement in another suit upon the pol- 
icy brought in another state. Thus, in 
the recent Iowa case of Searles v. 
Northwestern Mut. L. Ins. Co. 126 N. 
W. 801, annotated in 29 L.R.A.(N.S.) 
405, it is held that an insurance company 
cannot abate an action to recover the 
amount due on a life policy, because it 
was assigned to a nonresident who has 
brought suit upon it in the state of his 
residence, although he cannot be made a 
party to the action, if the assignment is 
alleged to have been void for want of 
capacity to make it. 


Appeal— acceptance of beneht—effect.— 
That the defendant in a suit by which 
his tax deed is set aside cannot unre- 
servedly accept the taxes, interest, and 
charges tendered by the bill, and ordered 
by the decree to be paid him, and then 
appeal from the decree, is held in Mc- 
Kain v. Mullen, 65 W. Va. 558, 64 S. 
E. 829. This decision rests upon the 
principle that one cannot avail himself 
of that part of a decree which is favor- 
able to him, accept its benefits, and then 
prosecute an appeal to reverse such por- 
tion of the same decree as militates 
against him, when the acceptance of the 
benefit from the one part is totally incon- 
sistent with the appeal from the other. 

The case is accompanied in 29 L.R.A. 
(N.S.) 1, by an exhaustive note collat- 
ing the decisions upon the right to ac- 
cept the favorable part of a decree, judg- 
ment, or order, and appeal from the rest 
of it. 


Broker—unauthorized act—ratification by 
principal.— It is a well-settled rule of law 
that if an agent, in making a contract 
on behalf of his principal, inserts there- 
in, without the latter’s knowledge, stipu- 
lations which he was not authorized to 
make, and such stipulations are not es- 
sential elements of such contract, and 
are not brought to the notice of the prin- 
cipal, the latter’s performance of his 
part of the contract will not be deemed 
a ratification of the unauthorized pro- 
visions. 

This rule was applied in the case of 
John Gund Brewing Co. v. Tourtellotte, 
108 Minn. 71, 121 N. W. 417, annotated 
in 29 L.R.A.(N.S.) 210, holding that 
where an agent with authority to sell 
certain land of his principal assigns to 
one with whom he contracts for a sale, 
the rent to accrue from tenants during 
the pendency of negotiations, or from 
the date of the contract to the comple- 
tion of the transaction, the principal is 
not chargeable with liability on the 
ground of having ratified such a con- 
tract, in the absence of notice or knowl- 
edge on his part of its unauthorized 
terms. 


Constitutional law—dance house —mi- 
nors.—The constitutionality of an ordi- 
nance or statute forbidding the admis- 
sion of minors to dance halls was 
passed upon, apparently for the first 
time, in the Minnesota case of State v. 
Rosenfield, 126 N. W. 1068, 29 L.R.A. 
(N.S.) 331, holding that such an enact- 
ment is a proper exercise of the police 
power, and not invalid as class legisla- 
tion. 
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Cotenants—liability for rent.—In the 
Kansas case of Thurstin v. Brown, 109 
Pac. 784, 29 L.R.A.(N.S.) 238, it is 
held that the mere occupation and use 
of the common property by one tenant in 
common does not create the relation of 
landlord and tenant between him and his 
cotenant, or render him liable for rent. 

It is further laid down that before a 
tenant in common will become liable to 
pay rent to his cotenants for the use 
and occupation of the common property, 
his occupancy must be such as amounts 
to a denial of the right of his cotenant 
to occupy the premises jointly with him, 
or the character of the property must 
be such-as to make such joint occupancy 
impossible or impracticable. 

Similarly it is held in Schuster v. 
Schuster, 84 Neb. 98, 120 N. W. 948, 
that a tenant in common who is in sole, 
exclusive, and adverse possession under 
claim of title, is liable to his cotenant for 
an accounting for rents and profits. 

These decisions are accompanied in 29 
L.R.A.(N.S.) 224, by a note collating 
the recent cases on the liability of co- 
tenants to account for use and occupa- 
tion, or rents and profits, the earlier ad- 


judications on the subject having been 
presented in a note in 28 L.R.A. 829. 


Executor—administrator with will an- 
nexed—authority.— It seems that where 
powers are conferred upon an executor 
which are discretionary and involve a 
personal trust, they are held not to de- 
volve upon an administrator with the 
will annexed by virtue of his appoint- 
ment; but where the power was clearly 
not intended to be a personal one, but 
was evidently conferred upon the execu- 
tor by virtue of the office, the power is 
held to pass to such administrator. The 
question in each case depends largely 
upon the circumstances and the nature 
of the power given. 

In the recent Kentucky case of 
Schlickman v. Citizens’ Nat. Bank, 128 
S. W. 823, it is held that authority con- 
ferred upon an executor to carry on tes- 
tator’s business without bond will not, 
upon his resignation, pass to an adminis- 
trator de bonis non with the will an- 
nexed. 

The decisions dealing with the ques- 
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tions as to what special powers, other 
than powers of sale, conferred on an ex- 
ecutor by will, pass to an administrator 
with the will annexed, are collated in a 
note which accompanies the report of 
this case in 29 L.R.A.(N.S.) 264. 


Husband and wife—actions between— 
assault.— An interesting question was 
determined by the United States Su- 
preme Court in the recent case of 
Thompson v. Thompson, Adv. Sh. U. S. 
1910, p. 111, 31 Sup. Ct. Rep. 111, hold- 
ing that the common-law relation be- 
tween husband and wife was not so far 
modified as to give the wife a right of 
action to recover damages from her hus- 
band for an assault and battery com- 
mitted by him upon her person, by D. 
C. Code, § 1155 [31 Stat. at L. 1374, 
chap. 854], authorizing married women 
“to sue separately for the recovery, se- 
curity, or protection of their property, 
and for torts committed against them, 
as fully and freely as if they were un- 
married.” 

“Nor is the wife left without remedy 
for such wrongs,” observes the court. 
“She may resort to the criminal courts, 
which, it is to be presumed, will inflict 
punishment commensurate with the of- 
fense committed. She may sue for di- 
vorce or separation, and for alimony. 
The court, in protecting her rights and 
awarding relief in such cases, may con- 
sider, and, so far as possible, redress her 
wrongs and protect her rights.” 


Injunction—owner of franchise—inva- 
sion without right.— It has been repeated- 
ly, but not uniformly, held that where 
a person or corporation has been granted 
a franchise for the purpose of construct- 
ing and maintaining a plant to be used 
for the benefit of the public, he may re- 
strain any person or corporation from 
attempting to exercise such right in com- 
petition with him without legislative or 
municipal authority, although his fran- 
chise is not exclusive in the sense that 
the grant of a similar franchise to be 
exercised and enjoyed at the same place 
would be void. 

In conformity with the current of au- 
thority it is held in the recent Oklahoma 
case of Bartelsville Electric Light & P. 















Co. v. Bartelsville Interurban R. Co. 109 
Pac. 228, annotated in 29 L.R.A.(N.S.) 
77, that an ordinance of a municipal cor- 
poration granting to a corporation au- 
thority to use the streets, alleys, and 
public grounds of a city for the purpose 
of constructing and operating an elec- 
tric light and power plant to furnish 
light and power to a city and its inhab- 
itants confers privileges which are ex- 
clusive in their nature against all per- 
sons upon whom similar rights have not 
been conferred; and any person or cor- 
poration attempting to exercise such 
right without legislative authority or 
sanction invades the private property 
rights of the corporation to whom such 
franchise has been granted, and may be 
restrained at the instance of the owner 
of the franchise. 


Insurance—unfiled chattel mortgage— 
materiality.— An interesting question 
which seems never before to have been 
presented to the courts is passed upon 
in the recent Nebraska case of Mad- 
sen v. Farmers’ & M. Ins. Co. 126 N. W. 
1086, 29 L.R.A.(N.S.) 97, holding that 
the existence in the hands of the mort- 
gagee of an outstanding unfiled chat- 
tel mortgage upon a stock of goods, 
given as security for a guaranty of a 
debt of the mortgagor, is a fact material 
to the risk in a contract of insurance of 
the goods, even though the instrument 
contains a clause that it “shall not be 
valid until and unless filed.” 


Intoxicating liquor—license—forfeiture on 
conviction— A novel question, which 
seems to have been but once previously 
before the courts, is presented in Di- 
nuzzo v. State, 85 Neb. 351, 123 N. W. 
309, 29 L.R.A.(N.S.) 417, holding that 
a statutory provision making it unlaw- 
ful for a licensed saloon keeper to sell 
or give away intoxicating liquors after 
8 o’clock p. M. and before 7 o'clock a. 
M., is not invalidated by reason of a 
provision therein which authorizes a fine 
of $100 and a forfeiture of the license 
upon conviction of the licensee for vio- 
lating the law, “whether such person 
convicted shall appeal therefrom or not.” 
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Landlord—suit to establish title—tenant’s 
right to set up title— The few cases which 
have passed upon the question sustain 
the right of a tenant to deny and liti- 
gate with the landlord his title to the 
leased premises, where the title is put in 
issue by the landlord in an action to es- 
tablish it, so that a decision favorable 
to the landlord would establish his title 
as against any adverse claims by the ten- 
ant. 

This is the doctrine of the Texas case 
of Stevenson v. Rogers, 125 S. W. 1, 
annotated in 29 L.R.A.(N.S.) 85, hold- 
ing that a tenant may, after termina- 
tion of the lease, defend against an 
action by the landlord to recover pos- 
session and establish title, by showing a 
superior title in himself, without surren- 
dering possession, where the success of 
the landlord would destroy the title of 
the tenant. 


Larceny—asportation—sufficiency.— The 
general rule is that any removal of an 
article, however slight, from the place 
where it was found, amounts to such an 
asportation of the property as will sup- 
port an indictment for larceny. 

The rule was applied in the recent 
Iowa case of State v. Rozeboom, 124 N. 
W. 783, holding that the mere dragging 
or rolling, by a shipper of butter, of tubs 
of that material belonging to another 
shipper, from one portion of the car to 
another, with intent to appropriate them 
to his own use, is sufficient asportation 
to constitute larceny, although he does 
not lift them from the floor,—at least 
where he changes the addresses on them, 
so as to cause the carrier to transport 
them as his agent. 

The various decisions pertaining to 
the question are collated in the note ap- 
pended to the report of this case in 29 
L.R.A.(N.S.) 37. 


Life tenant—satisfaction of lien—con- 
tribution.— The cases seem to be agreed 
that where a life tenant pays off a mort- 
gage outstanding against the estate, he 
is entitled to reimbursement from the 
remainderman. So, it is held in the Ne- 
braska case of Draper v. Clayton, 127 
N. W. 369, annotated in 29 L.R.A. 
(N.S.) 153, that where a life tenant of 
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real estate pays off a past-due encum- 
brance which is a lien upon the entire 
estate, he is entitled to contribution from 
the remainderman, and should recover 
from him the difference between the 
principal debt and the present value of 
an annuity equal to the annual interest 
charge running during the years which 
constitute the life tenant's expectancy 
of life. 


Mechanic’s lien—excessive statement—ef- 
fect.—Notwithstanding the statutes of 
the several states require that a lien 
claim shall correctly state the sum due 
the claimant over and. above all just 
credits and set-offs, it is a well-estab- 
lished rule that a mechanics’ or material- 
man’s lien will be enforced pro tanto, 
although a larger sum is claimed than 
is actually due, when such excess is un- 
intentional. But if the excess is due to 
the inclusion of a charge for which the 
law does not in any event confer a lien, 
it will defeat the lien in toto, unless the 
nonlienable charge is separately stated, 
so that it may be segregated from the 
lienable portion upon inspection of the 
lien claim. 

If the larger amount is wilfully or 
intentionally claimed, or if the correct 
amount might have been learned by the 
exercise of reasonable diligence, the lien 
will be defeated in toto; and in some 
cases it is held that a grossly exagger- 
ated claim, remaining unexplained, will 
have the same effect. The question of 
excessive lien claims, however, is regu- 
lated by statute in some jurisdictions. 

In Griff v. Clark, 155 Mich. 611, 119 
N. W. 1076, it is held that an excess of 
60 or 70 per cent in the amount of 
claim filed to secure a mechanics’ lien 
will prevent the lien from attaching, 
where the statute requires a just and 
true statement of the demand due. 

This decision is accompanied in 29 
L.R.A.(N.S.) 305, by an _ extensive 
note, which discusses the case law bear- 
ing on the effect of filing an excessive 
mechanics’ lien. 


Milk—ordinance authorizing summary de- 
struction—constitutionality.— An __interest- 
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ing question is presented in the recent 
Minnesota case of Nelson v. Minneap- 
olis, 127 N. W. 445, holding that an or- 
dinance authorizing the summary seiz- 
ure and destruction of milk not con- 
forming to the standard fixed by law is 
not violative of the constitutional rights 
of the citizens, nor a taking of property 
without due process of law. 

The report of this case in 29 L.R.A. 
(N.S.) 260, is accompanied by a note 
upon the validity of a statute or ordi- 
nance authorizing the destruction of 
food products below a prescribed stand- 
ard or unfit for use. 


Municipal corporation—grant of tax ex- 
emption by contract—validity.—A con- 
tract between the owner of property in 
a city and the municipal authorities of 
the latter, wherein it is provided that 
no taxes on such property above a speci- 
fied amount (which is less than the 
amount of taxes due) shall be collected 
by the city, in consideration of specified 
privileges and benefits conferred upon 
it by the owner of the property, is held 
unlawful and not enforceable in Tarver 
v. Dalton, 134 Ga. 462, 67 S. E. 929, 
which is accompanied in 29 L.R.A. 
(N.S.) 183, by a note collating the re- 
cent cases dealing with the power of a 
municipality to exempt property from 
taxation, the earlier cases on the subject 
having been discussed in a note in 15 
L.R.A. 860. 


Nuisance—cancer hospital—It may be 
laid down as a generally accepted rule 
of law that a hospital, whether for treat- 
ment of ordinary diseases or for treat- 
ment of contagious and infectious ones, 
is not a nuisance per se, though it may 
become such by reason of the place of 
its location or because of the manner 
in which it is conducted. Thus, in the 
recent Kansas case of Stotler v. Ro- 
chelle, 109 Pac. 788, annotated in 29 
L.R.A.(N.S.) 49, it is held that the es- 
tablishment of a cancer hospital in a 
residence neighborhood in near proxim- 
ity to dwellings may be enjoined at the 
instance of one owning and occupying 
adjacent property. 












































Public money—appropriation for home 
for aged women—constitutionality.—An 
appropriation made in behalf of an as- 
sociation furnishing a permanent Chris- 
tian home for homeless and aged wom- 
en, and a temporary home for women 
seeking employment, is upheld in the 
Kansas case of Ingleside Asso. v. Na- 
tion, 109 Pac. 984, as against an objec- 
tion that the purpose of the association 
was not a public one. Although the fact 
that the institution involved in this case 
generally required.a fee as a condition 
of admitting inmates is not made the 
basis of a distinct argument in the opin- 
ion as to its character as a public insti- 
tution, that fact seems to have been 
taken into consideration, and the de- 
cision necessarily involves the point that 
that fact did not deprive the institution 
of its character as a public charity for 
the aid of which public funds might be 
constitutionally appropriated. The note 
appended to the report of the case in 29 
L.R.A.(N.S.) 190, deals with the ques- 
tion of requiring payment from inmates 
as affecting the right of a charitable in- 
stitution to public aid or exemption from 
taxation. 


Sale—cattle—concealment of latent de- 
fect.—It is well settled that the rule of 
caveat emptor applies to a sale of live 
stock, even though they are diseased, if 
the seller is unaware of their condition, 
and no fraud is practised upon the buy- 
er. On the other hand, if at the time of 
such sale, the live stock was subject to 
a disease known to the seller, which he 
concealed, and which was not discover- 
able by the buyer with ordinary vigi- 
lance, the rule of caveat emptor does not 
apply, and the sale will be deemed fraud- 
ulent. 

The recent Oklahoma case of Puls v. 
Hornbeck, 103 Pac. 665, annotated in 29 
L.R.A.(N.S.) 202, holds that a vendor 
who sells cattle at a sound price, know- 
ing that they have Texas fever ticks on 
them, or any other infection affecting 
their value for the purpose for which 
they are bought, the infection not being 
easily detected by those having had no 
experience with it, and who does not dis- 
close such knowledge to the vendee, is 
guilty of the fraudulent concealment of 
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a latent defect, for which he must an- 
swer, and the rule of caveat emptor does 
not apply. But the vendor is not an- 
swerable unless he has knowledge, prior 
to the time the sale is consummated, that 
the cattle had such ticks on them. 


School—colored pupils—power to pro- 
hibit—That the legislature cannot, under 
its police power, prohibit, or authorize 
the voters of the county to prohibit, the 
establishment within the county limits, 
by a private charitable corporation, of 
an industrial school for colored children, 
is held in the recent Kentucky case of 
Columbia T. Co. v. Lincoln Institute, 129 
S. W. 113. As appears by the note ap- 
pended to this decision in 29 L.R.A. 
(N.S.) 53, it seems to be the rule that 
the power to regulate or prohibit private 
schools is subject to the same limita- 
tions as the power to regulate private 
property rights in general, under consti- 
tutional provisions, although public 
schools and the subject of education are 
within legislative control, and the leg- 
islature, under the police power, may 
regulate education in many respects in 
private schools. But the exercise of 
such police power must not be arbitrary, 
and must be limited to the preservation 
of the public safety, the public health, or 
the public morals. 


Seduction—offer of marriage—defense.— 
The great weight of authority supports 
the view that an unaccepted offer to 
marry is no defense, under a statute 
making the subsequent marriage of the 
parties a bar to a prosecution for seduc- 
tion. 

And by the recent Texas case of 
Thorp v. State, 129 S. W. 607, annotated 
in 29 L.R.A.(N.S.) 421, it appears that 
the fact that the offer of marriage can- 
not be accepted because the woman has 
married another between the commis- 
sion of the offense and the trial will 
deprive one accused of seduction of the 
benefit of a statute providing for the 
dismissal of the prosecution upon an of- 


fer, in good faith, to marry the person 
seduced. 


Succession tax—homestead—-statutory al- 
lowances.—An unusual question is con- 
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sidered in the California case of Re Ken- 
nedy, 108 Pac. 280, 29 L.R.A.(N.S.) 
428, holding that the statutory home- 
stead and allowances set apart by the 
court to the family of a decedent pend- 
ing administration of his estate are not 
within the provisions of a statute pro- 
viding for a succession tax on property 
which shall pass by will or by the intes- 
tate laws of the state, and it is imma- 
terial that had the property not been 
so set apart it would have passed to 
the widow under the will. 


Tax—ship—steam dredge.—A self-pro- 
pelling seagoing steam dredge engaged 
for a long period of time on govern- 
ment work in a particular county of the 
state where it is located on the day when 
taxes are assessed is held in North 
American Dredging Co. v. Taylor, 56 
Wash. 565, 106 Pac. 162, to be taxable 
there regardless of where its owner re- 
sides or its home port is located. The 
general rule stated in this case that the 
situs for taxation of a vessel engaged in 
foreign or interstate commerce and mere- 
ly touching at local ports, regularly or 
otherwise, as an incident of such com- 
merce, is at the home port of the vessel, 
or at the domicil of the owner, and the 
exception to that general rule in case a 
vessel is so used within a particular state, 
other than that of the home port or domi- 
cil of the owner, as to impress her with a 
local character,—are both well sustained 
by the authorities, the more recent of 
which are appended to the report of the 
case in 29 L.R.A.(N.S.) 105, the ear- 
lier decisions having been collected in 
a note in 37 L.R.A. 518. 


Trial—directing verdict on opening state- 
ment.—That the court cannot direct a 
verdict for plaintiff in an action of for- 
cible entry and detainer to recover pos- 
session of real estate, upon the admission 
of counsel in his Dpening statement that 
the legal title is in plaintiff, is held in 
Pietsch v. Pietsch, 245 Ill. 454, 92 N. E. 
325, which is accompanied in 29 L.R.A. 
(N.S.) 218, by a note upon the right to 
direct a verdict or enter a nonsuit on 
the opening statement of counsel. 


Water—grant of preferential rights—va- 
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lidity.— An unusual question is presented 
in the California case of Leavitt v. Las- 
sen Irrig. Co. 106 Pac. 404, 29 L.R.A. 
(N. S.) 213, holding that one who owns 
a system for the distribution of water 
appropriated for sale, rental, and distri- 
bution to the public cannot confer upon 
any consumer a preferential right to the 
use of any part of the water, by contract 
to supply him in perpetuity with water, 
and then assign him his own rights un- 
der the contract, so that he will hold the 
right to the water free from any obliga- 
tion to the public system. 


Will—signature at the beginning—sufh- 
ciency.—The place of signature of a will 
originally was considered of little im- 
portance, the statute of frauds being 
sufficiently complied with if it appeared 
in any portion of the instrument, pro- 
vided it was the testator’s intention that 
it should stand as a signature; but the 
statute of wills, as enacted in England 
and several states of this country, ex- 
pressly requires the testator’s signature 
to be placed at the end or foot of his 
will; but it cannot be stated with cer- 
tainty that holographic wills fall within 
the terms of the statute, although in 
New York it has been held, in cases in- 
volving sufficiency of publication and 
acknowledgment, that holographic wills 
do not form an exception to the require- 
ments of such statute. 

It has been recently decided in Meads 
v. Earle, 205 Mass. 553, 91 N. E. 916, 
annotated in 29 L.R.A.(N.S.) 63, that 
a signature sufficient to meet the statu- 
tory requirements is effected by one who, 
writing his own will, begins by writing 
his name, with intent that it should stand 
as his signature to the will when com- 
pleted, and, after disposing of his prop- 
erty, secures the witnesses’ signature to 
the attestation clause, although he does 
not sign the will at the end. 


Writ—publication—partnership—validity. 
—A question which has seldom been pre- 
sented for adjudication was raised in 
the case of Ord v. Neiswanger, 81 Kan. 
63, 105 Pac. 17, annotated in 29 L.R.A. 
(N.S.) 287, holding that service by pub- 
lication upon a partnership by its firm 
name, without specifying the individuals 
composing it, is not necessarily void. 
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Recent Books of Interest to Lawyers 


“Modern Theories of Criminology.’’— 
By C. Bernaldo de Quirés, Madrid. 
Translated from the Spanish by Dr. Al- 
phonso de Salvio, with preface and in- 
troduction by W. W. Smithers, Esq., of 
the Philadelphia Bar. (Little, Brown & 
Co., Boston, Mass.) $4 net. 


“Criminal Psychology.” — By Hans 
Gross. Translated from the German by 
Dr. Horace M. Kallen, with preface and 
introduction by Joseph Jastrow, profes- 
sor of Psychology in the University of 
Wisconsin. (Little, Brown & Co., Bos- 
ton, Mass.) $5 net. 

These works are the first of a series 
of nine volumes, consisting of transla- 
tions of the most important works of 
eminent continental authors on Crimi- 
nal Science. They will afford the 
American lawyer a systematic acquaint- 
ance with the controlling doctrines and 
methods regarding the individualization 
of the treatment of criminals, and the 
study of the causes of crime that now 
hold the stage of thought in continental 
Europe. 

Seiior de Quiros is one of the most 
eminent of modern Spanish criminolo- 
gists. He has edited a “Library of Pe- 
nal Science,” and has written another 
treatise on “Crimes of Violence in 
Spain.” The present work is a concise 
survey of all the European writers on 
Criminal Science during the last cen- 
tury. Several hundred are passed in re- 
view. It sums up the contributions of 
each one, aligns the respective schools 
of thought, and critically places each 
writer and each theory. It is the best 
reference handbook for learning the sig- 
nificance of each worker. 


The science of criminology is a sec- 
ondary evolutional consequence of the 
study of penology. Until recently the 
field of the causes and nature of crimes, 
and treatment of criminals from their 
psychological, physiological, and social 
relations to the offense, lay practically 
unexplored. Every attempt to adopt a 
theory was trammeled by the phantom 
tradition of the centuries,—the cry for 
vengeance by the outraged law. The 
criminal, being the product of cosmic, 
biological, or social influences which put 
him out of harmony with conventional 
morality, and cause him to disturb the 
recognized aims of community exist- 
ence, must be treated as a ward of the 
state for the purpose of curing his im- 
pairment, and restraining him so as to 
prevent injury to others. These are the 
practical guiding principles which the 
true science of criminology is rapidly 
making more accurate and more capable 
of application. 

Professor Gross, author of “Criminal 
Psychology,” is one of the half dozen 
most eminent European students of 
Criminal Science. He has been a crimi- 
nal magistrate, and is now Professor of 
Criminal Law at the University of Graz, 
Austria. He is editor of the “Archives 
of Criminal Anthropology and Crimi- 
nalistics,” published at Leipzig, and has 
published numerous books and essays, 
including a Handbook for Criminal 
Magistrates (translated into French, 
Italian, and English). He was one of 
the first to study the psychological meth- 
ods of crime-detection described after- 
wards in this country by Professor 
Miinsterberg. 

What Professor Gross presents in this 
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volume is nothing less than an applied 
psychology of the judicial processes,—a 
critical survey of the procedures inci- 
dent to the administration of justice, 
with due recognition of their intrinsic- 
ally psychological character, and yet 
with the insight conferred by a respon- 
sible experience with a working system. 
The present volume bears the promise 
of performing a notable service for Eng- 
lish readers by rendering accessible an 
admirable review of the data and prin- 
ciples germane to the practices of jus- 
tice as related to their intimate condi- 
tioning in the psychological traits of 
men. 


“The Complete Orations and Speeches 
of Henry W. Grady.”— Edited by Ed- 
win DuBois Shurter (South-West Pub- 
lishing Co., Austin, Tex., or San Fran- 
cisco, Cal.) $1.50 net, postage 10 cents. 

Although Grady is, by common con- 
sent, the representative orator of the 
South since the Civil War, a complete 
edition of his speeches has never before 
been published; and this volume was 
prepared in the belief that a complete 
collection of the orations and speeches of 
this gifted Southerner would be wel- 
comed by his many admirers. In pre- 
paring this volume, the editor had a 
thorough search made of the files of the 
Atlanta Constitution, and has included 
all the speeches by Grady there found. 
His great speech on Temperance, for 
example, delivered in Atlanta during a 
prohibition campaign, and which has not 
heretofore appeared in print except in 
newspaper or pamphlet form, will be 
found in this volume. 


“Jokes that We Meet.”—Edited by 
Edwin DuBois Shurter (South-West 
Publishing Co., Austin, Tex., or San 
Francisco, Cal.) Price 75 cents. 

Under this title the editor has com- 
piled some four hundred humorous 
stories, anecdotes, etc., intended to fur- 
nish illustrative material for the reader, 
talker, and speaker, and also to furnish 
entertainment to the general reader. 

A good, pat, illustrative story will en- 
able a speaker to score a success with 
almost any audience. “How can I illus- 
trate this point?” is a constantly recur- 
ring question. In preparing this volume 
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its usableness in affording illustrative 
material was kept constantly in mind. 
The stories are first class, fresh, and 
pointed,— most of them new, and all 
good. 


“American Oratory of Today.”-—Edit- 
ed by Edwin DuBois Shurter. (South- 
West Publishing Co., Austin, Tex., or 
San Francisco, Cal.) $1.65 net. Post- 
age 15 cents. 

This work contains specimens of pres- 
ent-day American oratory as represent- 
ed by some two hundred distinguished 
speakers from all parts of the country. 
The book is intended for the use of law- 
yers or any one interested in public 
speaking. The speeches are all by liv- 
ing Americans on live subjects, and the 
work is truly “American”—national—in 
its scope. It constitutes an interesting 
and suggestive expression of current 
thought in America as revealed in pub- 
lic speech. Both sides are given repre- 
sentation whenever practicable. There 
are orations expounding the virtues of 
the Republican and the Democratic par- 
ties; eulogies upon the Union Soldier 
and the Confederate Soldier ; discussions 
of Conservation, Insurgent Republican- 
ism, and Suffrage for Women; and elo- 
quent Jury Pleas. 


“Thirty-Five Years in the Divorce 
Court.”",—By Henry Edwin Fenn. (Lit- 
tle, Brown & Co., Boston, Mass.) $3.50. 

Mr. Fenn gathered the material for 
this interesting book while reporting 
the divorce court for the London Daily 
Telegraph. Some of the most famous 
divorce cases of the past generation 
came under his observation, and both 
lawyers and laymen will find his com- 
ments most illuminating. He gives 
character sketches of many of the fore- 
most English lawyers, and the book is 
replete with anecdotes, which are well 
told. The author possesses a charming 
style, and his work is an entertaining 
and valuable contribution to the litera- 
ture of the law. 


“Criminal Slang.”"-—By Joseph M. Sul- 


livan, LL.B. (Underworld Publishing 
Company, 178 Washington Street, Bos- 
ton, Mass.) 

This little pamphlet is a dictionary of 
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the vernacular of the underworld. It 
contains about a thousand slang words 
and expressions used by criminals, and 
defines their meaning. Its perusal will 
well repay the practitioner engaged in 
the prosecution or defense of criminal 
actions. 

““Famous Speeches.""— Edited by Her- 
bert W. Paul. Cloth, $3. 

“Casebook on Administrative Law.”’— 
By Ernst Freund. Buckram, #4. 

“Casebook on Bills and Notes.’’—By 
Howard L. Smith and William Under- 
hill Moore. Buckram, $4.50. 

“Casebook on Criminal Procedure.” — 
By William E. Mikell. Buckram, $3.50. 

““Thirty-Five Years in the Divorce 
Court.”"—By H. E. Fenn. Cloth, $3.50. 

““New Georgia Code, 1911.”—2 vols. 
Buckram, $4.50, net. 

“The Commercial Code of Japan.” —By 
Yang Yin Hang. (University of Penn- 
sylvania Law School Series, I.) Buck- 
ram, $3.50. 

“Introduction to the Science of Law.’’— 
By Karl Gareis. Translated from the 
third revised edition of the German by 
Albert Kocourek. Buckram, $3.50. 

“General Theory of Law.”— By Prof. 
N. M. Korkunov. Translated into En- 
glish by Prof. W. G. Hastings. Buck- 
ram, $3.50. 

“Law of Mines and Mining.” —By Bar- 
ringer and Adams. Vol. 2. Supple- 
menting Vol. 1. $7.50. Vols. 1 and 2, 
$13.50. 
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“The Law Applied to Motor Vehicles.” 
—By Charles J. Babbitt. 1 vol. Buck- 
ram, $6.50. 

““New Subscription Edition, Extra Anno- 
tated, of Pacific Coast Reports, to the Pa- 
cific Reporter.” —94 vols. (including 
California Reports, 1-63; Idaho, 1; 
Montana, 1-3; Nevada, 1-16; Oregon, 
1-10; Washington (Terr.), 1, $211.50. 
Also 12 vols. (including New Mexico, 
1-2; Colorado, 1-6; Utah, 1-2; Wyo- 
ming, 1-2), making 106 vols. $238.50. 
Also Kansas Reports, 1-29. Annotated, 
special, $58. Entire lot of 135 vols., 
$296.50. 

“Digest of the Laws of Pennsylvania, 
1700 to 1907.”"—2d ed. By George W. 
Pepper and William D. Lewis. 4 vols. 
Buckram, $24. 

“The Early Courts of Pennsylvania.” — 
By William H. Loyd. (University of 
Pennsylvania Law School Series, II.) 
Buckram, $3.50. 

Kales’ “Cases on Persons and Domestic 
Relations."-— (American Case Book Se- 
ries.) Buckram, $4. 

Henning’s “‘Cases on Suretyship.”’— 
(American Case Book Series.) Buck- 
ram, $4. 

White’s “Texas Penal Code.”—En- 
larged and revised by Walter Willie. 2 
vols. Buckram, $12. 

““Ancient, Curious and Famous Wills” 
—By Virgil M. Harris. Cloth, 450 
pages. $400 net delivered. 


Recent Legal Articles in Journals and Magazines 


Bankruptcy. 

“Proof of Unmatured Claims in 
Bankruptcy.”"—10 Columbia Law Re- 
view, 709. 

Carriers. 

“The Railroad Bill and the Court of 
Commerce.”—4 American Political Sci- 
ence Review, 537. 

Congress. 

“Powers of Regulation Vested - in 
a Harvard Law Review, 
77. 

Constitutional Law. 

“Constitutional Law in 1909-1910.”— 

ne Political Science Review, 


“Legislative Powers That may Not 
be Delegated.”—20 Yale Law Journal, 


“Have the States been Law Abiding? 
(Powers of State under Constitution ).” 
—44 American Law Review, 801. 
Contempt. 


“Contempt in Federal Courts.”—72 
Central Law Journal, 5. 
Corporations. 

“Corporations as Persons.’—32 Aus- 
tralian Law Times, 41. 
Courts. 

“The United States Supreme Court.” 
—2 American Law School Review, 519. 











“The Supreme Court as It Now is.” 
—21 World’s Work, 13948. 
“Judicial Legislative Estoppel.’”—20 
Yale Law Journal, 110. 
Criminal Law. 
“Should Capital Punishment be Abol- 
ished.”—47 Canada Law Journal, 1. 
“Insanity as a Defense to Crime.”— 
41 National Corporation Reporter, 689. 
“Preventive Detention.”—74 Justice 
of the Peace, 625. 
“The Grounds of Pardon in the 
Courts.”—20 Yale Law Journal, 131. 
“Too Much Expected of Criminal 
Judges.”—4 Maine Law Review, 81. 
“Great Cases of Detective Burns; 


How Abe Ruef Confessed.”—36 Mc- 
Clure’s Magazine, 386. 
Deeds. 

“The History of a Title: A Con- 
veyancerss Romance.”—2 American 


Law School Review, 499. 
Evidence. 

“The Law of Survivorship in a Com- 
mon  Disaster.”—2 American Law 
School Review, 504. 

Executors and Administrators. 

“Power of Personal Representative to 
Continue Decedent’s Business.”—23 
Bench and Bar, 96; 24 Bench and Bar, 
15. 

Health. 

“Stamping Out the Diseased; Should 
We Segregate the Unfit ?”—-149 London 
Magazine, 583. 

Highways. 

“Local Authorities and Overhead 
Telegraph Wires.”—75 Justice of the 
Peace, 2. 

“Meetings on Highways.”—75 Justice 
of the Peace, 14. 

Homicide. 

“Murder Trials as Amusements.”— 
32 Australian Law Times, 45. 

Husband and Wife. 

“Wife’s Right to Independent Ad- 
vice.”"—47 Canada Law Journal, 41. 

“When and in What Cases may the 
Husband Recover Real Estate Conveyed 
to Him by His Wife during the Mar- 
= State ?”—72 Central Law Journal, 

8. 

Insurance. 

“The Liability of Insurance Con- 
tract.”"—4 Maine Law Review, 65. 
“The Meaning of Fire in an Insur- 
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ance Policy against Loss or Damage by 
Fire.”—24 Harvard Law Review, 119. 

“Social Insurance.”—59 University of 
Pennsylvania Law Review, 283. 
Larceny. 

“Asportation in Larceny.”—75 Jus- 
tice of the Peace, 26. 

Legal Education. 

“Letters on Legal Education.”—2 
American Law School Review, 516. 

“The Place of English Legal History 
in the Education of English Lawyers.” 
—10 Columbia Law Review, 723. 

Legal Ethics. 

“The Ethics of Advocacy in an Un- 
just Cause.”—17 Case and Comment, 
433. 

“Can the Lawyer Advertise ?”—17 
Case and Comment, 439. 

“Dealing with Client’s Money.”—17 
Case and Comment, 443. 

“The Lawyer’s Compensation.”’—17 
Case and Comment, 447. 

“The Acquisition and Retention of 
Clients.”—31 Canadian Law Times, 17. 
License. 

“Valuation of Licensed Houses for 
Excise Duty . Purposes.”—74 Justice of 
the Peace, 626; 75 Justice of the Peace, 
15. 

Limitation of Actions. 

“Statute of Limitations and the Land 
Titles Act.”—47 Canada Law Journal, 5. 
Lincoln. 

“The Poetry of Lincoln.”—193 North 
American Review, 213. 

“Lincoln in Myth and in Fact.”—21 
World’s Work, 14040. 

“Side-Lights on Lincoln.”—81 Cen- 
tury Magazine, 589. 

“The Career of a Country Lawyer. 
Abraham Lincoln. [.”—44 American 
Law Review, 886. 

Master and Servant. 

“The Federat Employers’ Liability 
Act.”—20 Yale Law Journal, 122. 
Monopoly. 

“The Supreme Court and the Anti- 
Trust Act.”—10 Columbia Law Review, 
687. 

“The Sherman Anti-Trust Law.”— 
44 American Law Review, 827. 

“Has the Sugar Trust Case been 
Overruled ?”—44 American Law Re- 
view, 858. 

Mortgage. 
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“The Small Mortgage and its Pit- 
falls..—2 American Law School Re- 
view, 512. 

Negligence. 

“The Rule in Rylands v. Fletcher. 
(Liability of one who keeps on his land 
anything likely to do mischief, for in- 
jury caused by its escape.)”—59 Uni- 
versity of Pennsylvania Law Review, 
298. 

Pensions. 

“The Pension Carnival.”—21 World’s 
Work, 13967. 

Philippines. 

“The Extraordinary Session of the 
Philippine Legislature and the Work of 
the Philippine Assembly.”—4 Ameri- 
can Political Science Review, 516. 

Poor and Poor Laws. 


“Foreign and Colonial Systems of 


Poor Relief. II.”—130 Law Times, 307. 
“Report of the Departmental Commit- 
tee on Poor-Law Orders (Outdoor Re- 
lief ).”—130 Law Times, 317. 
Practice and Procedure. 
“A Judicial Practice Act.”—41 Na- 
tional Corporation Reporter, 657. 


Public Money. 
“Wasting the Government’s Money.” 
—21 World’s Work, 14001. 
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Reed. 


“Thomas Breckett Reed, the States- 
man, The Wit, and the Man.”—81 Cen- 
tury Magazine, 613. 

Selden. 

“Selden as Legal Historian.”—24 
Harvard Law Review, 105. 

Taxes. 

“Constitutionality of Federal Corpo- 
ration Tax Law.’—/72 Central Law 
Journal, 59. 

Trial. 

“The Separation of a Juryman from 
His Fellows.”—75 Justice of the Peace, 
38. 

United States. 

“The Element of Tort as Affecting 
the Legal Liability of the United States.” 
—20 Yale Law Journal; 95. 

War. 

“The Carnegie Peace Fund.”—193 
North American Review, 180. 

Witnesses. 

“Constitutionality of the Rule Ex- 
cluding Atheists as Witnesses.”—72 
Central Law Journal, 22. 

“Psychology for the Witness Stand.” 
—72 Central Law Journal, 41. 

“Cross-Examination of the Perjured 
Witness.” —17 Case and Comment, 450. 





Quaint and Cunious 


Odd and interesting legal incidents 


A Near Lawyer.— An enterprising man 
residing in a Western state advertises 
on a blotter as follows: 

“T AM NOT A LAWYER, But a Law 
Student and Notary Public. 
800-Volume Law Library, with State 
Reports Added as they are issued. Read 
Law in 1904. Opened a General office 
in 1907. Both ’Phones. Over P. O. 
“IT WILL BE GLAD TO SERVE YOU 
When in need of some one to draw a 
Lease, Deed, Mortgage, Contract, Will; 
or Settle an Estate; Make, Continue, or 
Examine Abstracts; Collect a Note or 
Account; Insure your Building, Stock, 
Goods, Auto, or Yourself against Sick- 
ness or Accident; Make a Loan or Con- 
duct Your Law Suit before a Justice of 
the Peace.” 


New Appellate Procedure.—A ranch- 
man living in the Panhandle of Texas 
had a grievance against a neighbor, and 
brought suit before a justice of the 
peace. At the trial judgment was ren- 
dered against the plaintiff. After re- 
flecting upon his wrongs for several 
weeks, he decided that he wanted to ap- 
peal to the supreme court. His attor- 
ney instructed him to take all the papers 
in the case, place them in a sack, and for- 
ward them by express, addressed to 
“The Supreme Court of Texas, Austin, 
Texas, In Care of the Governor.” This 
was carefully done. No decision has 
yet been reported back. 


A Mere Fraction.—Exactness and par- 
ticularity of description, as well as econ- 
omy, of real property, are beautifully il- 


lustrated in a Illinois tax deed. It con- 
veys the “east vigintillionth of a vigin- 
tillionth of the east 1/64 inch” of a cer- 
tain lot. When surveyed and staked off, 
it would be worth going to see. 


Mortgage Souls for Finery.— Two ne- 
gro women, residing in Alabama mort- 
gaged themselves “heart, body, and soul” 
to a local negro merchant for $20 worth 
of dry goods purchased by them. No 
other security is mentioned in the paper, 
which was filed in the clerk’s office of 
the probate court. Although such a 
mortgage is not legally binding, all the 
parties to the contract appeared to be 
perfectly satisfied. 


A Unique Inventory.— Mrs. Corra Har- 
ris, author of “The Circuit Rider’s 
Wife,” and “Eve’s Second Husband,” a 
story which recently appeared in the 
Saturday Evening Post, has furnished 
an inventory of her deceased husband’s 
estate to County Court Clerk Hunt. The 
inventory is probably unique in court 
records throughout the United States. 

Mrs. Harris’s husband, Lundy H. Har- 
ris, is generally supposed to be the hero 
of “The Circuit Rider’s Wife.” 

The inventory furnished Mr. Hunt, 
and which appears on the official rec- 
ords of the county court clerk’s office 
in Nashville, is as follows: 

“Nashville Tenn. 
“Mr. W. F. Hunt, 

“Dear Sir—I have your card saying 
that if I do not furnish an inventory of 
the estate of Lundy H. Harris, of which 
I was appointed administratrix, ‘within 
ten days from receipt of this notice, you 
will proceed as the law directs.’ 

“IT did not know it was my duty to 
furnish such an inventory, and now that 
you demand it, I do not know how to do 
it. 

“If the one I send you is not in proper 
form to be recorded upon your books, I 
enclose postage, and request you to let 
me know wherein I have failed. 
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“Tt is not with the intention of show- 
ing an egregious sentimentality that I 
say I find it impossible to give you a 
complete and satisfactory inventory of 
the estate of Lundy H. Harris. The 
part that I give is so small that it is in- 
significant and misleading. 

“At the time of his death he had $2.35 
in his purse, $116 in the Union Bank & 
Trust Company of this city, about 400 
books, and the coffin in which he was 
buried, which cost about $85. 

“The major part of his estate was in- 
vested in heavenly securities, the values 
of which have been variously declared 
in this world, and highly taxed by the 
various churches, but never realized. 
He invested every year not less (usually 
more) than $1,200 in charity, so secretly, 
so inoffensively, and so honestly that he 
was never suspected of being a philan- 
thropist, and never praised for his gen- 
erosity. He pensioned an old outcast 
woman in Barton county, an old soldier 
in Nashville. He sent two little negro 
boys to school, and supported for three 
years a family of five who could not sup- 
port themselves. He contributed anony- 
mously to every charity in Nashville; ev- 
ery old maid interested in a “benevolent 
object’ received his aid; every child he 
knew exacted and received penny tolls 
from his tenderness. He supported the 
heart of every man who confided in him 
with encouragement and affection. He 
literally did forgive his enemies, and suf- 
fered martyrdom September, 18, 1910, 
after enduring three years of persecu- 
tion without complaint. He considered 
himself one of the chief of survivors, 
and was ever recognized as one of the 
largest bondholders in heaven. 

“You can see how large his estate was, 
and how difficult it would be to compute 
its value so as to furnish you the inven- 
tory you require for record on your 
books. I have given you faithfully such 
items as have come within my knowl- 
edge. Sincerely yours. 

Corra Harris.” . 


Intermittent Punishment.— A Canton 
judge has sentenced a prisoner to spend 
every Sunday in jail till further notice. 
The man was found guilty of assault, 
and clearly deserved considerable pun- 
ishment. But he had a large family de- 


Quaint and Curious 






pendent upon him, who had committed 
no offense and did not deserve to suffer. 
To impose an ordinary workhouse sen- 
tence would punish not only the man, 
but also every member of his family. 

So the ingenious judge decided to al- 
low the prisoner to go free for the six 
working days, in order that by his labor 
he could continue to provide food for 
wife and little ones. But Sunday, the 
day of rest, is the one logical day of 
punishment. On this day the man who 
has offended the law may make expia- 
tion and reparation, and the innocent will 
not suffer. 

While this scheme of justice may work 
well in particular cases, it is evident 
that it cannot be generally put into effect. 
It would seem, however, that the state 
ought, instead of compelling prisoners to 
remain idle, or confiscating their labor 
power, to provide some means whereby 
their earning capacity may be made of 
pecuniary benefit to those dependent up- 
on them. 

Another interesting incident of this 
nature is reported from Georgia, where 
it is said that United States District 
Judge Newman, moved by the pathetic 
letters he had received from wives and 
children in the north Georgia mountains, 
to permit their husbands and fathers to 
come home for Christmas, ordered eight 
moonshiners who are serving sentences 
in the Atlanta jail released, so that they 
might spend the holidays with their fami- 
lies. Judge Newman made the condi- 
tion that the eight moonshiners should 
return to jail after Christmas and finish 
their sentences, and each man gladly 
agreed. 

“IT am sending you home for Christ- 
mas,” said the judge, “to return to jail 
after the holidays and complete your 
sentences. Can I trust you?” 

“You can,” said an old moonshiner, 
who acted as spokesman. “No moun- 
taineer ever broke his pledged word.” 


Presumption of Death—In McCartee v. 
Camel, 1 Barb. 455, in which the question 
arose as to the presumption of a certain 
person’s death after seven years’ absence, 
unheard of, it appeared that the last 
time news had been received from her 
she was living at Never Die, near Balti- 
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more; and the administrator probably 
acted upon the presumption that she was 
dead because letters written to her some 
ten or twelve years before had remained 
unanswered. The chancellor, however, 
said that it was almost as unsafe to rely 
upon that circumstance as evidence of 
her death as it would have been to pre- 
sume from the name of her last-known 
place of residence that she would live 
beyond the usual period of human life. 


Self-Accusers.— A Minnesota justice of 
the peace learned that the legislature at 
its last session had passed a law requir- 
ing milk and cream buyers to take out a 
state license, when called upon to im- 
pose a fine upon a neighbor for so doing. 
Recalling that he himself was guilty of 
violating the same law, he promptly im- 
posed upon himself and paid a similar 
fine. This is a commendable instance of 
civic virtue. 

The motives of the California man 
who recently asked for a warrant for 
his own arrest on a charge of vagrancy, 
and received five days on the chain gang, 
are not so apparent. Possibly he was 
hungry, and could see no other method 


of receiving food in exchange for labor. 
Perhaps he was a budding writer in 
search of local color and realism. Or 
he may have been unbalanced mentally. 
In any event he doubtless found the sen- 
tence long enough. 


Novel Reasons for Divorce.—Fraudu- 
lent representation by her husband that 
he was a baptized person was adjudged 
sufficient ground for granting a divorce 
to a woman in Indianapolis, recently. 
In accordance with such representations 
she obtained a dispensation to marry the 
man who became her husband, but later 
discovered he had never been baptized. 
She alleged that the dispensation was 
not a valid one, and that holding her to 
the marriage under it would result in 
denying her the rights of her church. 

Because his youthful bride of five 
weeks objected to walking with him bare- 
footed in the dew-covered grass before 
sunrise, an elderly and wealthy husband 
has brought suit for separation in the 
courts of New York. The wife is now 
living without the state. According to 
the papers filed in court she took two 
early walks with her husband, but firmly 
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declined to continue the practice, and 
forthwith left him. 

Correspondence of an unusual nature 
formed part of the evidence before the 
Minnesota supreme court in the trial of a 
divorce action. The wife, as indicative 
of her husband's treatment of her, sub- 
mitted three sheets of a hotel letter paper 
which she received from him through 
the mail while he was in another city. 
The sheets bear only two words, “Friend 
wife,” and for the rest are nothing but 
much black ink. The husband, inter- 
preting the missive for the bewildered 
court, said that a letter which his wife 
had written made him “very wrathful,” 
and he felt the need of a reply which 
“would express his feelings,” so he just 
poured the ink on the sheets and mailed 
them when they dried. 


Remedies for Wife Beating —A young 
woman recently declared in the Reno 
divorce courts that she had been com- 
pelled to endure her husband’s abuse 
and tyrannical fits of anger until, when 
he struck her with his fist upon her 
breast, from which she was inconscious 
for two hours, she decided to stand it 
no longer, and forthwith left him. She 
said her spouse believed a husband 
should beat his wife in order to keep 
her subdued. To remedy this condition 
of affairs she sought and obtained a di- 
vorce. 

Recently a Pennsylvania justice of 
the peace sent a constable after a chronic 
wife-beater who had again beaten and 
badly injured his wife. When the pris- 
oner arrived he found his Honor await- 
ing him with a horsewhip, which he 
wielded vigorously upon the miscreant, 
until the latter, thoroughly cowed and 
flogged, begged for mercy. This 
method is somewhat summary, but quite 
likely to be effectual. 

A Washington (D. C.) woman whose 
husband kicked her sought neither di- 
vorce nor judicial championship. She 
sued her husband for damages, but 
failed to recover because the statute au- 
thorizing separate suits by a married 
woman was not broad enough to warrant 
such an action. When the time comes 
that married men must pay for abusing 
their wives, we fear that a lot of them 
will have to go into bankruptcy. 
























































ONORABLE 
Alonzo. K. 
Vickers was born 
m a farm in Mas- 
sac county, _ Iili- 
nois, on September 
25, 1853. He was 
educated in the pub- 
lic schools and in 
the high school of 
Metropolis, the 
county seat of Mas- 
sac county. His 
youth was passed in 
school attendance 
and working on the 
farm. In 1861 his 
two older brothers 
patriotically went to 
the defense of the 
Union. Alonzo, then 
a boy of eight, was 
the oldest son left at 
home to aid his widowed mother. Thus 
early in life he learned to bear the bur- 
den of responsibility, and laid the foun- 
dation of the sterling qualities that have 
distinguished his manhood. 

At the age of nineteen he became a 
teacher in the public schools, and fol- 
lowed this congenial occupation for six 
years. 

He studied law in the office of Judge 
Robert W. McCartney, of Metropolis, 
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[llinois’ Chief Justice 


who has served for twenty years in a judicial capacity, 
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Illinois, and was admitted to the bar in 
1882. He located in Vienna, Johnson 
county, where he enjoyed a lucrative 
practice for a country lawyer. 

In 1886 he was elected as a Republi- 
can to represent his district in the lower 
branch of the Illinois legislature, and 
served one term. Upon the expiration 
of his brief legislative career, he resumed 
the practice of the law, and in 1891 was 
elected circuit judge of the first judicial 
circuit of Illinois and re-elected in 1897 
and 1903. After his election to the cir- 
cuit bench, in 1903, he was assigned by 
the supreme court to service on the ap- 
pellate court of the second district of 
Hlinois, which position he filled for one 
term of three years. At the end of his 
term as appellate judge, he was nominat- 
ed for judge of the supreme court, to 
which position he was elected June 4, 
1906, for a term of nine years. At the 
June term, 1910, he became chief justice 
of the supreme court of Illinois, which 
position he is now filling. 

Judge Vicker’s experience as lawyer, 
legislator, and circuit and appellate 
judge has peculiarly fitted him to per- 
form the duties of the high position 
which he occupies. 

After his election to the supreme 
bench, he removed with his family to the 
city of East St. Louis, where he now’ re- 
sides, and where his son is engaged in 
the practice of law. 
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Distinguished Maryland Judge 


ONORABLE 

James A. 
Pearce, the son of 
James Alfred Pearce 
and Martha J. 
Pearce, his wife, 
was born at Ches- 
tertown, Maryland, 
April 2d, 1840. 

James Alfred 
Pearce, the father, 
was a member of 
Congress from 
Maryland for two 
terms, 1835 to 1839, 
and was elected a 
senator of the 
United States from 
Maryland in 1841, 
where he was con- 
tinued by three suc- 
cessive elections un- 
til his death, in De- 
cember, 1862. 

James A. Pearce, the son, received 
his earlier education at Washington Col- 
lege, Chestertown, Maryland, and was 
graduated from Princeton in the class 
of 1860. He was a tutor at Washington 
College, Chestertown, for two years aft- 
er graduation. Later he studied law in 
Baltimore with Brown & Brune, and 
was admitted to the Bar in Baltimore 
May Ist 1864. Immediately thereafter 
he began practice in Chestertown, and 
continued in active practice until No- 
vember, 1897. He was elected state’s at- 
torney for Kent county in 1867, and 
served two terms, until 1875. 

In November 1897, he was elected 
chief judge of the second judicial cir- 
cuit of Maryland, comprising Cecil, 
Kent, Queen Anne, Caroline, and Tal- 
bot counties, and as such, an associate 
judge of the court of appeals of Mary- 
land, for a term of fifteen years. Judge 
Pearce reached the age of retirement 
(seventy) April 2d, 1910, when the leg- 
islature extended his term for the period 
for which he was elected, viz., until 
November, 1912. This action of the leg- 
islature was a splendid tribute to his 
judicial worth. 

Personally Judge Pearce is a scholar- 


HON. J. A. PEARCE 


ly and courteous gentleman, who, dur- 
ing his long career at the Bar and on 
the Bench, has exemplified the best tra- 
ditions of his profession. 


Louisiana Jurist Dies 


Honorable Thomas J. Kernan died at 
his home in Baton Rouge, Louisiana, on 
January 9th. He was born in Clinton, 
East Feliciana parish, February 6th, 
1854. Following his preparatory stud- 
ies at Clinton High School, he attended 
Washington and Lee University, from 
which he graduated in 1873. After 
teaching for a time, he studied law in 
the office of his father, and was admit- 
ted to the bar in 1877. 

Although one of Louisiana’s most dis- 
tinguished lawyers, Judge Kernan held 
but few public offices. He was a mem- 
ber of the American Bar Association, 
and at the St. Paul meeting four years 
ago read a paper on “The Unwritten 
Law,” that brought him into. national 
prominence. He was presidential elect- 
or from Louisiana in 1892, a member of 
the constitutional convention of 1898, 
and a member of the general assembly 
from East Baton Rouge during the ses- 
sions of 1904-1908. 

He was the author of a great many of 
the reform measures during the Blan- 
chard administration. He was also a 
prominent member of the commission on 
reform legislation. 

He fathered the negotiable instru- 
ments bill, which was passed by the leg- 
islature, and which placed notes and ne- 
gotiable paper of Louisiana on a parity 
with the commercial paper of other 
states. This has proven to be a most 
valuable aid to the state’s financial and 
business interests. 

Judge Kernan also worked faithfully 
for the Torrens land system in Louisi- 
ana, but the bill was never passed by the 
legislature. 

He was one of the leading members 
of the special tax commission, of which 
Honorable Edgar H. Farrar was chair- 
man, and which submitted a report to 
the legislature of 1908, advising a com- 
plete change in the tax system of the 
state. 


tot & 2864.45 = 8 Oc oho 








ne- 
‘ity 
her 
ost 
and 


ally 
Lisi- 
the 


pers 





















































Death of Justice Rogers. 


Supreme Court Justice Watson M. 
Rogers died on February Ist, at his 
home in Watertown, New York. His 
death was the result of an injury to his 
head, received in a fall on an icy side- 
walk two weeks ago. Justice Rogers 
was sixty-five years old. He was born 
at Cape Vincent December 3, 1846. In 
early life he taught school. He was 
graduated from the Albany Law School 
in 1868, and practised law in Watertown 
until 1900, when he was elected to the 
bench of the fifth judicial district for a 
term expiring December 31, 1914. 

Justice Rogers had held court several 
times in New York city. Abe Hummel 
was convicted of conspiracy before him, 
and he heard the cases of Mary Farmer, 
tried for the murder of Sarah Brennan, 
and of Albert T. Patrick, convicted of 
murdering William Marsh Rice, the last 
time Patrick was sentenced. Several 
years ago, before going on the bench, 
Justice Rogers was called to New York 
to assist the district attorney in prose- 
cuting violations of the election law. 
He succeeded in getting a number of 
convictions. 


Maryland Trial Lawyer Dies. 


Thomas J. Peddicord, the oldest mem- 
ber of the Garrett County (Md.) Bar 
and its recognized leader, died at his 
home in Oakland after a brief illness 
from pneumonia. He was admitted to 
the bar in January, 1871, and opened an 
office at Rockville, where he continued 
the practice of his profession until 1873, 
when he removed to Oakland. There 
was rarely a case of importance tried in 
Garrett county in which he did not ap- 
pear, and his practice extended else- 
where. At one time he was prominently 
identified with the Maryland National 
Guard, 

He contributed largely to the press, 
and his thoughtful articles were eagerly 
read by the general public. His unfail- 
ing courtesy of demeanor endeared him 
to a host of friends. 
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Missouri's Late Chief Justice. 


ONORABLE 
Gavon D. Bur- 
gess, late chief jus- 
tice of the Missouri 
supreme court, was 
born in Mason 
county, Kentucky, 
November 5,: 1835. 
He was educated in 
the common and se- 
lect schools of his 
native state. He 
married Miss Cor- 
delia Trimble, of 
Flemingsburg, Ken- 
tucky, she being 
a niece of Chief 
Justice John Mar- 
shall of the United 
States Supreme 
Court. 
Judge Burgesshad 
been a member of HON.G.D. BURGESS 


the state judiciary for thirty-six years, 
one half of that period being spent on 
the circuit bench, and one half on the 
supreme bench. He was elected judge 
of the eleventh judicial circuit (now the 
twelfth) in 1874, re-elected in 1880, and 
again in 1886. He was promoted to the 
Missouri supreme bench in 1892,. and 
re-elected in 1902. 

It may be said of Chief Justice Bur- 
gess that he was a lawyer of the old 
school,—a man of rugged personality, 
with strong convictions on the public 
questions of his time. He was a product 
of the common-school system, and his 
preparation for the highest place in the 
judiciary of his adopted state was found 
in the exacting, all-round practice of the 
country circuit, the same school in’ which 
some of our greatest statesmen and jur- 
ists received their early training for the 
higher honors which awaited them. His 
associates have testified concerning him : 
“He was a great advocate when at the 
bar, he was yet greater as a judge,— 
fearless, efficient, painstaking, and cour- 
teous. A courageous, vigorous, honor- 
able man,—the best type of citizenship. 
He has passed into the history of the 


state, and his fame will grow with it for- 
ever.” 
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Distinguished American Cnminologists 
Whose Studies and Labors Have Advanced the Cause 


JAMES W. GARNER 


Professor of Political Science, University of Illinois 
and Editor of Journal of Criminal Law and Criminol- 
ogy. _ Professor Garner has recently published a schol- 
arly treatise on the origin, nature, functions and organi- 
zation of the state. 


Professor of Sociol 
and United States 


of 


CRIMINAL 
LAW 
REFORM 


CHARLES R. HENDERSON 
in the University of Chicago 


rison Commissioner. 


ROSCOE POUND 
Professor of Law in Harvard University. He 
formerly held the professorship of Criminal Law in the 
University of Chicago. Professor Pound is especially 
interested in procedural reform and has made note- 
worthy addresses before many State Bar Associations. 


Henderson edited the four volumes entitled ‘‘Coryection 
and Prevention’’ prepared for the eighth International 


Prison 


LIGHTNER WITMER 


Professor of Psychology in the University of Penn- 
sylvania. Professor Witmer has pursued inquiries con- 
cerning the prevention of crime through adequate educa- 
tional, mental and hygienic treatment of boys and girls, 
especially during the adolescent period. 


ngress. 


DR. ADOLF MEYER 


Director of the New York State Psychiatric Institute 
and Professor of Psychiatry in Johns Hopkins Univer- 
sity. Dr. Meyer has deeply studied the medico-legal 
aspects of insanity and is interested in the reform of 
criminal procedure. 
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The Indigent Sane.— ‘That fellow who 
tried to kill the judge is crazy, isn’t he?” 

“No, he’s too poor to be crazy—he 
couldn't hire a lawyer to prove it.”"— 
Picayune. 


Big Damages.— “Did Simpkins get any 
damages in that assault case?” 

“Did he? My dear fellow, you ought 
to see his face.”—St. Louis Star. 


His Opinion.— A man had been called 
as a witness to prove the correctness of 
the bill of a physician. 

“Let us have the facts of the case,” 
said the lawyer, who was doing a cross- 
examination turn. “Didn't the doctor 
make several visits after the patient was 
out of danger?” 

“No, sir,” answered the witness. “I 
considered the patient in danger as long 
as the doctor continued his visits.” 


The Judge’s Joke. — Judge Emery 
Speer presides over the Federal court in 
the southern Georgia district. 

A prisoner was brought before him for 
sentence, and the judge gave the man 
fifteen years in the Atlanta Federal 
prison. 

“Your Honor,” said the prisoner’s 
counsel, “I beg that you will reduce 
that sentence. As you can see, my client 
is in very poor health. He cannot live 
for fifteen years. He can live but a 
short time. He is dying now, your 
Honor, and I beg that you will not be 
so severe in your penalty. I ask you 
to be merciful. I beg of you to reduce 
my client’s sentence, in the name of hu- 
manity, for he cannot live fifteen years.” 

“Very well, sir,” said the judge; “I 
will commute the sentence to life im- 
prisonment.”—Saturday Evening Post. 


The Humorous Side 


Frame your mind to mirth and merriment ; which bars 
a thousand harms and lengthens life—Shakespeare 


Cured by Verdict— The Lawyer.— 
“Temporary insanity, is generally cured, 
isn’t it?” 

The Doctor—‘Yes, by a verdict of 
acquittal.”—Philadelphia Record. 


A Veteran.— Lawyer—“The  cross- 
examination did not seem to worry you. 
Have you had any previous experience ?”’ 

Client.—“Six children.” 


Knew His Solitary Thoughts.— Lawyer. 
—"How do you know that this man 
was given to talking to himself when he 
was alone?” 

Witness.—Shure, haven't oi been wid 
him time and time again when he did 
it ?’—Exchange. 


How to Stop Him.— Lawyer Lawless 
was notorious for his longwindedness. 
On one occasion he had been spouting 
forth his concluding argument for six 
hours, and the end was nowhere in sight, 
when Judge Ballard beckoned his 
brother John and whispered: “Can’t you 
stop him, Jack?” “I'll stop him in two 
minutes,” John Ballard replied, confi- 
dently. And he wrote and passed to 
Lawyer Lawless the following note: 
“My dear Colonel, as soon as you finish 
your magnificent argument I would like 
you to join me at the Revere House in 
a bumper of rare old Bourbon.” Law- 
yer Lawless, halting in the midst of an 
impassioned period, put on his glasses 
and read the note that had been handed 
him, then he removed his glasses again, 
and, taking up his hat and bag, said: 
“And now, may it please the court and 
gentlemen of the jury, I leave the case 
with you.” A minute later he was pro- 
ceeding in stately fashion in the direction 
of the Revere House bar.—Argonaut. 
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“One Kind and Gentle Cow.’’—The 


Swede section foreman, says the New 
York World was laboriously filling out 
a report covering the killing of a cow 
by second section of No. 64. 

The fussy claim agent certainly re- 
quired an unreasonable amount of in- 
formation, as evidenced by the printed 
questions on the blank form: 

“Number of train?” 

“Number of engine ?” 

“Name of conductor?” 

“Name of engineer ?” 

“Speed of train?” 

“Where was animal struck ?” 

“Ete., etc.” 

Ole succeeded but indifferently until 
he came to the final question, and here 
he experienced the inward conscious- 
ness of one qualified when he wrote in 
reply to: 

“Disposition of animal ?”’ 

“He bane wan kind and yentle cow.” 


The Railroad Forever—Down in Min- 
nesota Mr. Olsen had a cow killed by a 
railroad train. In due season the claim 
agent of the railroad called. 

“We understand, of course, that the 
deceased was a very docile and valuable 
animal,” said the claim agent in his most 
persuasive claim-agent-like manner, “and 
we sympathize with you and your family 
in your loss. But, Mr. Olsen, you must 
remember this: Your cow had no busi- 
ness being upon our tracks. Those 
tracks are our private property, and 
when she invaded them she became a 
trespasser. Technically speaking, you, 
as her owner, become a trespasser also. 
But we have no desire to carry the issue 
into court, and possibly give you trouble. 
Now, then, what would you regard as a 
fair settlement between you and the rail- 
road company ?” 

“Vall,” said Mr. Olsen slowly, “Ay 
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bane poor Swede farmer, but Ay shall 
give you $2.”—-Everybody’s. 


A Foolish Question—“You swear that 
you did not coerce your wife when she 
signed this paper?” 

“Me coerce my wife? Judge, look at 
the lady.”—Louisville Courier-Journal. 


Adaptability— A New York lawyer 
tells of an old and well-to-do farmer in 
Dutchess county who had something of 
a reputation as a litigant. 

On one occasion this old chap made 
a trip to see his lawyers with reference 
to a lawsuit he intended to bring. He 
sat down with one of them, and laid out 
his plan at great length. The lawyer 
said: “On that statement you have no 
case at all.” The old fellow hitched his 
trousers nervously, twitched his face, 
and hastily added: 

“Well, I can tell it another way.”— 
3rooklyn Life. 


Overhauled.— A dejected looking man 
who was suing for divorce told such a 
pathetic tale of abuse on the part of his 


wife that the judge finally asked: 

“Why, man, where did you meet this 
woman ?” 

“Meet her?” said the man with a 
suggestion of tears in his voice, “I never 
met her anywhere. She overtook me!’ 
—Democrat and Chronicle. 


’ 


A Defect in the Proof—An attorney was 
addressing a jury on behalf of a prisoner. 

“Gentlemen,” he said, “witnesses have 
sworn that they saw the accused fire his 
gun; they have sworn they saw the flash 
and heard the report; they all fall flat; 
they have sworn that this bullet was ex- 
tracted from Pete Jackson’s body; but, 
gentlemen, in the name of justice, I ask 
you where is the evidence that the bullet 
hit Pete Jackson ?”—London Tit-Bits. 








